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The  President 

Proclamation  6747  of  October  20,  1994 

United  Nations  Day,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

In  this  era  of  extraordinary  change,  it  is  increasingly  important  that  we 
honor  the  uplifting  principles  of  the  United  Nations  Charter  by  working 
tirelessly  to  bring  them  closer  to  reality.  Such  commitment  is  especially 
appropriate  as  we  mark  the  49th  anniversary  of  the  founding  of  the  United 
Nations  and  look  forward  to  beginning  its  second  half-century  of  service. 

Throughout  the  past  year,  the  United  Nations  has  not  wavered  in  its  efforts 
to  safeguard  international  peace  and  security.  The  U.N.  Special  Commission 
in  Iraq  has  made  progress  toward  finding  and  destroying  weapons  of  mass 
destruction  and  working  to  establish  a  long-term  monitoring  mechanism. 
The  U.N.  has  mobilized  one  of  the  largest  refugee  assistance  programs  in 
history  in  response  to  the  humanitarian  disaster  in  Rwanda  and  is  working 
to  bring  to  justice  those  guilty  of  atrocities.  United  Nations  humanitarian 
relief  efforts  in  Bosnia  have  continued  despite  the  most  trying  of  cir¬ 
cumstances.  The  U.N.  demobilization  and  repatriation  program  in  Mozam¬ 
bique  has  helped  to  end  that  nation’s  long  and  bitter  conflict. 

While  much  of  humanity  advances  together  toward  a  bright  future  of  political 
and  economic  pluralism,  some  parts  of  the  world  remain  mired  in  failed 
ideologies  or  racked  by  cultural,  religious,  and  ethnic  divisions.  As  these 
regions  endanger  international  security  by  their  refugee  flows  and  other 
trans-border  impacts,  multilateral  cooperation  has  become  more  important 
than  ever  before. 

That  cooperation  is  particularly  vital  in  Africa.  After  years  of  U.N.  support, 
the  people  of  South  Africa  finally  have  eradicated  the  apartheid  system 
and  installed  a  democratic  and  nonracial  government  of  national  unity. 
The  growing  number  of  conflicts  elsewhere  in  Africa  is  in  stark  contrast 
to  that  success.  In  the  end,  the  disputing  parties  must  solve  their  own 
differences,  but  the  U.N.  continues  to  promote  reconciliation  and  peace 
in  Rwanda,  Burundi,  Somalia,  Angola,  Liberia,  Sudan,  and  Mozambique. 

One  of  the  most  vital  roles  of  the  U.N.  is  in  humanitarian  affairs.  During 
the  past  year,  the  U.N.  High  Commissioner  for  Human  Rights  has  played 
an  important  part  in  calling  attention  to  violations  of  international  humani¬ 
tarian  law.  The  U.N.  High  Commissioner  for  Refugees  has  worked  hard 
to  reduce  the  suffering  of  those  forced  from  their  own  homes  by  strife. 

The  growing  number  and  complexity  of  U.N.  peacekeeping  operations  pose 
new  challenges.  In  the-  past  year,  the  United  States  has  worked  with  the 
U.N.  to  improve  the  U.N.  system’s  effectiveness  and  efficiency.  The  recent 
creation  of  an  inspector  general  function — the  Office  of  Internal  Oversight 
Services — was  an  important  step  toward  strengthening  the  management  of 
U.N.  operations.  We  look  forward  to  the  adoption  of  a  system  for  financing 
U.N.  peacekeeping  operations  that  does  not  place  undue  burdens  on  any 
one  nation. 
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As  the  United  States  works  with  the  U.N.  to  improve  operations,  we  must 
rededicate  ourselves  to  promoting  diplomacy  and  crisis  prevention  in  areas 
of  potential  conflict.  In  this  regard,  the  U.N.  now  has  an  opportunity  to 
build  on  the  recent  breakthroughs  in  the  Middle  East  peace  process  by 
providing  tangible  support  for  implementing  the  agreements. 

The  United  States  firmly  supports  the  U.N.  efforts  to  meet  global  challenges 
in  the  area  of  sustainable  development.  The  U.N.  has  engaged  in  a  broad 
spectrum  of  activities  to  implement  Agenda  21  and  other  outcomes  of  the 
1992  Earth  Summit  in  Rio.  The  U.N.  Commission  on  Sustainable  Develop¬ 
ment  continues  to  work  on  global  health  and  environmental  issues.  In  Sep¬ 
tember,  the  U.N.  Conference  on  Population  and  Development  in  Cairo  ad¬ 
dressed  a  comprehensive  population  growth  strategy  that  includes  education 
and  economic  opportunity  for  women.  United  Nations  agencies  such  as 
the  U.N.  Development  Program,  U.N.  Children’s  Fund,  World  Health  Organi¬ 
zation,  and  the  Food  and  Agriculture  Organization  continue  to  make  signifi¬ 
cant  strides  in  improving  basic  health,  increasing  global  food  production, 
and  alleviating  poverty  for  all  of  the  peoples  of  the  Earth. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Monday,  October  24, 
1994,  as  “United  Nations  Day”  and  urge  all  Americans  to  acquaint  themselves 
with  the  activities  and  accomplishments  of  the  United  Nations. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentieth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


(FR  Doc.  94-26675 
Filed  10-24-94;  2;40  pm! 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabiitty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintecxtent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart591 
RIN  3206-AF88 

Cost-of-Living  Allowances  (Nonforeign 
Areas) 

agency;  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issiiing  final 
regulations  to  increase  certain  cost-of- 
living  allowance  (COLA)  rates  paid  to 
General  Schedule,  U.S.  Postal  Service, 
and  certain  other  Federal  employees  in 
Kauai  County,  Hawaii;  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands;  and  the  U.S.  Virgin  Islands.  The 
final  regulations  also  consolidate  the 
two  nonforeign  COLA  areas  in  the  U.S. 
Virgin  Island^  into  a  single  allowance 
area,  delete  obsolete  Commissary/ 
ExchcUige  COLA  categories  in  four  areas, 
clarify  definitions  shown  in  one  of  the 
appendices,  and  remove  from 
regulations  three  locations  listed  as 
places  where  nonforeign  post 
differentials  are  paid.  These  three 
locations  are  no  longer  territories  or 
possessions  of  the  United  States  and,, 
therefore,  are  not  covered  by  the 
nonforeign  area  post  differential 
program. 

DATES:  Effective  Date;  These  regulations 
are  effective  October  26, 1994. 
Applicability  Date:  Hiese  regulations 
are  applicable  on  the  1st  day  of  the  1st 
pay  period  beginning  on  or  after  October 
26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allan  G.  Heame,  Methodology 
Development  Branch,  Office  of 
Compensation  Policy,  Personnel 
Systems  and  Oversight  Group,  Office  of 
Personnel  Management,  Room  6H31, 
1900  E  Street  NW.,  Washington,  DC 
20415,  (202)  606-2838. 


SUPPLEMENTARY  INFORMATION:  Under 
section  5941  of  title  5,  United  States 
Code,  certain  Federal  employees  in 
nonforeign  areas  outside  the  48 
contiguous  States  are  eligible  for  cost-of- 
living  allowances  when  local  living 
costs  are  substantially  higher  than  those 
in  the  Washington,  DC,  area.  Nonforeign 
area  COLA’s  are  ciirrently  paid  in 
Alaska,  Hawaii,  Puerto  Kco,  the  U.S. 
Virgin  Islands,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

OPM  contracted  with  Runzheimer 
International  to  conduct  living-cost 
surveys  during  the  summer  of  1993  in 
Hawaii,  Guam,  Puerto  Rico,  and  the  U.S. 
Virgin  Islands.  At  that  time,  Runzheimer 
also  surveyed  the  Weishington,  DC,  area, 
which  is  the  base  or  reference  area  for 
living-cost  comparisons. 

According  to  these  surveys,  the  COLA 
rates  should  be  increased  in  three  areas 
and  reduced  in  three  other  areas. 
However,  a  provision  in  the  Treasury, 
Postal  Service,  and  General  Government 
Appropriations  Act,  1992  (Public  Law 
102-141  as  amended),  bars  OPM  from 
reducing  any  COLA  rate  through 
December  31, 1996.  Therefore,  only  the 
COLA  rate  increases  are  being 
implemented. 

The  increases  in  COLA  rates  are 
summarized  in  the  following  table; 


COLA  Rate  Increases 


Allowance 

area/category 

Old  rate(s) 
(percent) 

New 

rate 

(per¬ 

cent) 

County  of  Kauai,  Ha¬ 
waii  AH  Employees  - 

17A 

20.0 

Territory  of  Guam  and 
Conrvnonwealth  of 
the  Northern  Mari¬ 
ana  Islands  Com¬ 
missary/Exchange  ... 

17.5 

20.0 

U.S.  Virgin  Islands  All 
Employees . 

» 12.5/17.5 

17.5 

’  Old  rates  lor  St  Croix  and  St  Thomas/St. 
John,  respectively. 


In  computing  the  new  COLA  rate, 
OPM  made  two  changes  relative  to  the 
indices  published  with  the  proposed 
rule.  The  changes  were  made  to  correct 
an  error  in  one  survey  and  to 
incorporate  a  methodological  change 
recommended  by  one  of  the  commenters 
on  the  proposed  rule.  Neither  of  these 
changes  averted  the  COLA  rates 


proposed  in  the  Federal  Register  on 
May  26, 1994  (at  59  FR  27314). 

The  error  OPM  corrected  was  the 
failure  to  price  a  homeowner  insurance 
policy  in  Maui,  Hawaii,  that  included 
coverage  of  damage  caused  by  high 
winds.  Correcting  this  raised  the  Maui 
index  slightly. 

The  methodological  change  made  by 
OPM  was  to  use  the  Goods  and  Services 
Component  index  as  the  cash 
contributions  item  index  in  the 
Miscellaneous  Component.  The  effect  of 
this  cdiange  was  a  slight  increase  in  the 
living-cost  indices  in  all  areas  except 
Puerto  Rico.  The  chart  below  compares 
the  indices  shown  in  the  notice  that 
accompanied  the  proposed  rule  and 
those  used  in  this  final  rule.  As  noted 
above,  none  of  these  convert  to  a 
different  COLA  rate  imder  the 
procedures  prescribed  in  5  CFR 
591.206(b). 


Previous  and  Final  Living-Cost 
Indices 


Allowance 

area/category 

Previoue 

1  index 

i  Final 

1  index 

City  and  (bounty  of  Hon¬ 
olulu,  Hawaii; 

All  Employees  _ 

122.90 

123.32 

Hawaii  County,  Hawaii: 

All  Employees  . 

109.63 

109.82 

Kauai  County,  Hawaii; 

All  Employees  . . 

119.27 

119.69 

Maui  and  Kalawao 
Counties,  Hawaii; 

All  Employees  _ 

1t9A2 

120.29 

Territory  of  Guam  and 
Commonwealth  of  the 
Northern  Mariana  Is¬ 
lands; 

Local  Retail 

122.25 

122.67 

Commissary/Ex¬ 
change  . . . 

120.81 

121.14 

Puerto  Rico; 

All  Employees  . . 

103.00 

102.96 

U.S.  Virgin  Islands: 

All  Employees _ 

117.81 

118.01 

In  this  final  rule,  OPM  is  also 
consolidating  the  two  allowance  areas 
in  the  U.S,  Virgin  Islands  into  a  single 
allowance  area.  The  two  allowance 
areas  w'ere  (1)  the  island  of  St.  Croix  and 
(2)  the  islands  of  St.  Thomas  and  St. 
John.  The  new  allowance  area  is  titled 
“The  U.S.  Virgin  Islands.”  In  future 
surveys,  OPM  will  ccHitinue  to  surv'cy 
living  costs  on  both  St.  Croix  and  St. 
Thomas,  but  the  data  will  be 
consolidated  to  represent  the  Virgin 
Islands  as  a  whole. 


53722  Federal  Register  /  Vol.  59,  No.  206  /  Wednesday,  October  26,  1994  /  Rules  and  Regulations 


OPM  is  eliminating  Commissary/ 
Exchange  COLA  rates  in  Anchorage, 
Alaska;  Fairbanks,  Alaska;  Honolulu, 
Hawaii;  and  Puerto  Rico.  OPM  is  not 
eliminating  the  Commissary/Exchange 
COLA  rate  in  the  Guam/Commonwealth 
of  the  Northern  Mariana  Islands  (CNMI) 
allowance  area. 

According  to  the  Department  of 
Defense,  Defense  Commissary  Agency 
(DeCA),  Federal  civilian  employees  in 
the  Anchorage,  Fairbanks,  Honolulu, 
and  Puerto  Rico  allowance  areas  do  not 
have  access  to  commissaries  by  virtue  of 
their  Federal  civilian  employment. 
Commissary /Exchange  COLA  rates  eire 
payable  only  to  Federal  w'hite-collar 
employees  who,  by  virtue  of  their 
Federal  civilian  emplojnnent,  have 
unlimited  access  to  commissaries  and 
exchanges  in  the  allowance  areas.  Since 
Federal  civilian  employees  in  these  four 
areas  do  not  have  access  to 
commissaries,  the  Commissary/ 
Exchange  COLA  rates  are  not  payable  in 
these  areas.  Accordingly,  OPM  is 
eliminating  the  Commissary /Exchange 
COLA  rates  in  these  areas. 

In  Guam/CNMl,  on  the  other  hand, 
DeCA  says  some  Federal  civilian 
employees  have  access  to  commissaries 
by  virtue  of  their  Federal  civilian 
employment.  OPM  believes  these 
employees  also  have  access  to  exchange 
facilities.  Therefore,  OPM  is  not 
eliminating  the  Commissary /Exchange 
COLA  rate  in  Guam/CNMI. 

The  elimination  of  the  Commissary/ 
Exchange  rates  in  the  four  areas  should 
have  no  effect  on  the  COLA  paid  to  any 
employee.  Federal  white-collar 
employees  in  these  areas  should  be 
receiving  the  higher  Local  Retail  COLA 
rate.  Similarly,  although  OPM  does  not 
control  access  to  commissaries  and 
exchanges,  OPM  believes  its  action 
should  not  affect  the  commissary  or 
exchange  privileges  that  employees 
might  otherwise  enjoy.  Therefore,  if  an 
employee  in  one  of  the  four  areas  finds 
that  his  or  her  COLA  rate  or  access  to 
commissaries  or  exchanges  is  adversely 
affected  by  the  elimination  of  the 
Commissary/Exchange  COLA  rate,  the 
employee  should  contact  his  or  her 
agency  immediately,  and  the  agency 
should  bring  the  issue  to  OPM’s 
attention  as  quickly  as  possible. 

Consistent  with  the  terminology  used 
in  other  areas  where  only  one  COLA 
rate  is  payable,  OPM  is  retitling  the 
“Local  Retail”  COLA  rate  as  the  “All 
Employees”  COLA  rate  in  the  four  areas 
affected.  The  retitling  will  not  affect  the 
COLA  rates. 

OPM  is  also  clarifying  the  dehnitions 
used  in  appendix  A  to  subpart  B  of  title 
5,  Code  of  Federal  Regulations,  because 
the  previous  definitions  were  subject  to 


misinterpretation.  The  new  definitions 
address  this  problem.  The  changes  do 
not  affect  COLA  rates  or  eligibility. 

Lastly,  OPM  is  also  removing  from  the 
regulations  three  locations  listed  as 
places  where  nonforeign  post 
differentials  are  paid.  The  three 
locations  are  the  Canton,  Enderbury, 
and  Christmas  Islands.  These  islands  are 
no  longer  territories  or  possessions  of 
the  United  States  and,  therefore,  are  not 
covered  by  the  nonforeign  area  post 
differential  program. 

Summary  and  Analysis  of  Comments 

OPM  received  127  comments  on  the 
proposed  regulations  and  notice  it 
published  in  the  Federal  Register  on 
May  26, 1994.  Nearly  all  of  these  were 
from  employees  on  St.  Croix  who 
endorsed  the  consolidation  of  the  V'irgin 
Islands  allowance  areas. 

OPM  received  one  comment  opposing 
the  consolidation.  The  commenter 
believed  the  economies  of  St.  Thomas 
and  St.  Croix  were  significantly 
different  and  that  living  costs  are  higher 
on  St.  Thomas  than  on  St.  Croix.  The 
commenter  also  suggested  that  OPM 
survey  St.  Thomas  twice  a  year,  once  in 
the  “tourist  season”  and  once  in  the 
“off-season”  and  average  the  results. 

Although  there  may  be  differences 
between  St.  Thomas  and  St.  Croix,  OPM 
believes  consolidation  will  improve  the 
survey  and  the  administration  of  the 
program.  Living  costs  vary  among  and 
within  many  COLA  areas,  including  the 
Virgin  Islands.  The  issue  is  whether  it 
is  practical  to  differentiate  among  the 
living  costs  of  certain  places.  Generally, 
the  smaller  the  area  surveyed,  the  more 
difficult  it  is  to  measure  relative 
differences  in  living  costs.  By 
consolidating  areas  where  appropriate, 
OPM  can  improve  the  surveys  and 
reduce  unwarranted  fluctuations  in 
COLA’S  that  otherwise  might  occur. 

This  is  the  purpose  of  the  consolidation 
of  the  Virgin  Islands  allowance  areas. 
OPM  does  not  believe  semi-annual 
surveys  of  St.  Thomas  are  necessary. 
OPM  plans,  however,  to  review  survey 
timing  in  all  allowance  areas. 

One  commenter  requested  that  St. 
Croix  employees  receive  their  increase 
retroactively  to  the  date  of  the  increase 
in  the  St.  Thomas  COLA  rate.  OPM 
finds  no  basis  for  a  retroactive 
-adjustment.  The  previous  St.  Croix 
living-cost  surveys  were  conducted 
according  to  regulation  and  provided 
adequate  measures  of  local  living  costs. 
Therefore,  the  St.  Croix  COLA  rates  set 
pursuant  to  previous  surveys  are 
appropriate. 

Two  commenters  suggested  that  OPM 
review  community  selection  in  the  City 
and  Coimty  of  Honolulu,  Hawaii, 


allowance  area.  The  commenters 
believed  some  of  the  communities 
sur\'eyed  w'ere  not  typical  of  places 
where  Federal  employees  live.  OPM  is 
reviewing  community  selections  in  all 
of  the  COLA  surv'ey  areas  in  light  of  fhe 
results  of  the  Federal  Employee  Housing 
and  Living  Patterns  Survey.  OPM 
revised  community  selections  in  several 
areas  prior  to  the  summer  1994  surveys. 
One  of  these  allowance  areas  was  the 
City  and  County  of  Honolulu. 

One  commenter  believed  OPM  had 
not  complied  with  provisions  of  the 
Treasury,  Postal  Service,  and  General 
Government  Appropriations  Act,  1992 
(Pub.  L.  102-141,  as  amended  by  Pub. 

L.  103-329),  as  these  provisions  apply 
to  the  COLA  program.  The  law  requires 
OPM  to  study  living-cost  issues  and 
submit  to  Congress  a  report  on  possible 
changes  in  the  COLA  methodology.  The 
report  is  due  March  1, 1996.  The 
commenter  thought  the  law  directed 
OPM  to  make  changes  in  the  COLA 
model  before  the  report  due  date. 

As  we  stated  in  our  response  to 
comments  received  on  an  earlier 
proposed  rule  (at  59  FR  13844),  OPM 
carefully  reviewed  Pub.  L.  102-141  and 
the  related  Senate  Appropriations 
Committee  report.  OPM  determined  that 
the  law  has  two  requirements:  (1)  COLA 
rates  may  not  be  reduced  through 
December  31, 1995,  and  (2)  OPM  must 
submit  a  report  to  Congress  on  possible 
changes  in  the  COLA  methodology.  The 
law  does  not  direct  OPM  to  implement 
methodological  changes  at  this  time. 

The  Senate  Committee,  however, 
asked  OPM  to  research  specific 
methodological  issues.  OPM  is  doing 
this  and  plans  to  include  the  results  of 
its  reseaixh  in  its  report  to  Congress. 
Although  the  law  does  not  require  OPM 
to  implement  changes,  OPM  will 
continue  to  make  improvements  in  the 
COLA  program,  as  appropriate.  We  are 
implementing  some  of  these  changes 
with  this  final  rule. 

The  commenter  said  OPM  regulations 
should  describe  the  COLA  model  and 
survey  in  greater  detail.  OPM  believes 
the  COLA  regulations  are  adequately 
detailed  and  that  subjecting  the  survey 
process  to  a  set  of  overly  detailed  and 
inflexible  rules  would  impair,  rather 
than  improve,  the  COLA  program.  The 
flexibility  results  in  a  more  accurate 
COLA  model  because  improvements  can 
be  made  from  one  year  to  the  next.  Such 
changes  are  made  public  because,  before 
COLA  rates  are  adjusted,  OPM 
publishes  in  the  Federal  Register  a 
detailed  report  on  the  survey 
methodology  and  results.  Employees 
,  have  the  opportunity  to  comment  on 
any  changes,  and  OPM  takes  these 
comments  into  careful  consideration. 
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The  commenter  believed  OPM 
violated  the  Administrative  Procedure 
Act  (APA)  by  publishing  details  after 
the  survey.  He  said  OPM  could  not  “go 
back  and  replicate  the  data  if  it  is 
subsequently  determined  that  the 
changes  were  ’inappropriate.’”  The  APA 
does  not  require  OPM  to  make  a  change 
for  each  comment  received.  Instead,  the 
APA  requires  OPM  to  inform  the  public 
of  certain  proposals  and  actions,  allow 
the  public  to  comment  on  these,  and 
take  these  comments  into  consideration. 
This  we  do. 

As  evidenced  in  this  final  rule,  OPM 
implements  recommended  changes  as 
appropriate.  With  this  rule,  OPM  is 
correcting  an  error  made  in  the 
calculation  of  the  Maui  index, 
implementing  a  new  methodology  for 
calculating  the  Miscellaneous 
Component  index,  and  eliminating 
Commissary/Exchange  COLA  rates  in 
areas  where  they  are  no  longer  payable. 
OPM  also  adopted,  based  in  part  on 
comments  it  received,  community 
changes  for  the  summer  1994  COLA 
surveys.  Therefore,  OPM  is  in 
compliance  with  both  the  letter  and 
spirit  of  the  APA. 

The  commenter  said  there  was  no 
basis  in  law  for  the  pledge  of 
confidentiality  that  is  provided  on  the 
Background  Survey  information 
collection  materials,  which  was  part  of 
Appendix  5  of  the  report.  The  Freedom 
of  Information  Act  (FOIA),  as  codified  at 
5  U.S.C.  552,  allows  the  Government  to 
withhold  information  from  public 
release  if  the  information  contains  trade 
secrets  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  Generally,  the  information 
collected  in  Background  Surveys  is 
privileged  commercial  information. 
Background  Surveys  are  used  to  identify 
items  that  will  be  priced  and  outlets  at 
which  the  prices  will  be  collected.  To 
identify  commonly  purchased  items  and 
popular  outlets,  information  on  such 
things  as  sales  volume  and  market 
penetration  are  collected.  This 
information  is  protected  from  disclosure 
under  FOIA. 

The  commenter  believed  the  COLA 
model  was  unnecessarily  complex  and 
suggested  that  it  be  simplified  to  use 
only  one  income  level.  The  commenter 
said  this  would  reduce  survey  costs  and 
the  number  of  subjective  assumptions 
required.  As  we  noted  in  our  response 
to  similar  comments  received  on  an 
earlier  proposed  rule  (at  59  FR  13845), 
OPM’s  regulations  require  the 
measurement  of  living  costs  at  multiple 
income  levels.  This  approach  recognizes 
that  relative  living  costs  may  vary  by 
income  level  and  that  the  distribution  of 
employees  by  income  level  may  vary 


among  areas.  The  multiple  income 
approach,  therefore,  yields  a  more 
accurate  measure  of  overall  living-cost 
differences  than  a  single  income 
approach.  Nevertheless,  to  the  extent 
that  multiple  income  levels  require 
additional  subjective  assumptions,  we 
agree  that  the  overall  integrity  of  the 
model  might  not  be  impaired  by  using 
a  single  income  level.  OPM  is 
examining  this  issue  and  plans  to 
address  it  in  its  report  to  Congress. 

The  commenter  also  objected  to 
Runzheimer’s  recommendation  that 
OPM  include  income  taxes  in  the  COLA 
model.  He  believed  this  would  unduly 
complicate  the  model.  As  stated  in 
previous  Federal  Register  notices,  OPM 
is  studying  issues  relating  to  Federal, 
State,  and  local  income  taxes  and  plans 
to  include  the  results  of  this  study  in  its 
report  to  Congress. 

The  commenter  wanted  the  COLA 
model  to  take  into  account  the 
“objectively  determinable”  costs  of 
remoteness,  isolation,  and  special 
needs.  He  cited  increased  home 
maintenance,  out-of-area  college  and 
university  costs,  and  medical  expenses 
as  examples  of  these  extra  costs.  In 
comments  on  previous  Federal  Register 
notices,  many  employees  identified 
special  “needs”  they  believed  were 
unique  to  their  area.  OPM  has  and  is 
continuing  to  research  many  of  these 
issues,  including  home  maintenance, 
college  and  university  costs,  and 
medical  expenses.  We  plan  to  include 
the  results  of  this  research  in  our  report 
to  Congress.  At  present,  however,  OPM 
believes  the  COLA  model  reasonably 
and  adequately  measures  cost 
differences  for  the  vast  majority  of 
expenses  that  Federal  employees 
typically  incur. 

Noting  the  difficulty  of  comparing 
colleges  and  universities  of  equal 
quality,  the  commenter  further  proposed 
that  OPM  measure  the  cost  of  higher 
education  solely  in  the  DC  area.  He  said 
allowance  area  costs  could  be  computed 
by  adding  to  the  DC  costs  the  extra 
expense  of  out-of-state  tuition,  room  and 
board,  and  round-trip  air  travel  between 
the  allowance  areas  and  Washington, 

DC.  Although  this  approach  would 
address  the  problem  of  comparing  the 
cost  of  an  education  of  like  quality,  we 
believe  measuring  costs  in  this  manner 
would  vastly  overstate  the  costs 
incurred  by  most  Federal  employees  in 
the  allowance  areas.  Measuring  costs  in 
this  manner  could  also  significantly 
understate  the  average  cost  of  college 
and  university  education  incurred  by 
Federal  employees  in  the  DC  area. 

The  commenter  said  items  needed 
only  in  allowance  areas  should  be 
priced  in  the  allowance  area,  but  not  in 


DC.  OPM  is  researching  the  issue  of 
special  needs.  While  there  may  be 
consumer  requirements  unique  to  living 
in  the  allowance  areas,  there  also  are 
consumer  requirements  imique  to  living 
in  the  Washington,  DC,  area.  For  the 
summer  surveys,  the  model  does  not 
address  these  issues  because  they  are 
highly  subjective,  difficult  to  measure, 
and  vary  widely  among  areas.  Instead, 
the  model  compares  the  cost  of  an  item 
in  an  allowance  area  with  the  cost  for 
the  same  item  in  the  DC  area.  OPM 
believes  this  is  consistent  with  the 
settlement  of  Hector  Arana,  et  al.  v. 
United  States,  in  which  the  plaintiffs 
asked  OPM  to  adopt  a  methodology  that 
compared  specified  brands,  models,  and 
sizes  whenever  possible. 

We  note,  however,  that  the  Senate 
Appropriations  Committee  asked  OPM 
to  research  the  issue  of  items  required 
in  the  allowance  area  but  not  in  the 
Washington,  DC,  area  and  include  this 
research  in  its  report  to  Congress.  This 
OPM  is  doing. 

The  commenter  recommended  that 
OPM  add  5  percentage  points  to  all 
COLA  rates  to  take  into  accoimt  costs 
that  exist  but  are  not  objectively 
determinable.  OPM  believes  intangible 
factors,  such  as  difficult  living 
conditions,  should  not  be  part  of  the 
COLA  program.  There  are  other 
programs,  such  as  the  post  differential 
program,  that  compensate  Federal 
employees  in  such  circumstances.  OPM 
believes  COLA  should  compensate 
employees  for  measurable  differences  in 
living  costs. 

Even  if  we  agreed  conceptually  with 
such  changes,  significant  changes  in  the 
law.  Executive  Order,  and  regulations 
would  be  required  to  allow  the 
adjustment  of  COLA  for  these  intangible 
factors.  The  Senate  Appropriations 
Committee  specifically  asked  OPM  to 
study  factors  relating  to  remoteness  and 
isolation  and  to  report  to  Congress  on 
legislative  recommendations  on  how  to 
calculate  COLA’s.  Therefore,  final 
resolution  of  these  issues  must  await 
OPM’s  report  to  Congress  and 
subsequent  congressional  action. 

The  commenter  believed  employees 
in  the  allowance  areas  saved  at  a  higher 
rate  to  afford  the  down  payment  for  a 
house  or  a  car  or  to  pay  for  college/ 
university  education.  He  said  OPM 
should  take  this  into  consideration  and 
adjust  savings  and  investments  by  the 
overall  index  for  the  area.  The  COLA 
model  uses  the  same  approach  to 
savings  and  investments  as  the  Bureau 
of  Labor  Statistics  uses  in  the  Consumer 
Expenditure  Survey  (CES).  That 
approach  accounts  for  savings  and 
investments  made  for  the  purpose  of 
future  purchases  in  the  category  or 
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component  associated  with  the  item  to 
be  purchased.  For  example,  sa\iitgs 
made  for  the  down  pB>'meQt  or  purchase 
of  an  automobile  are  accounted  for  in 
the  private  transportation  cat^ory. 
Therefore,  if  automobiles  cost  more  in 
an  allowance  area  and  the  purchaser 
must  save  more  to  afford  the  car,  the 
COLA  model  already  takes  this 
additional  savings  requirement  into 
account.  No  additionai  adjustments  are 
required. 

On  the  other  hand,  the  savings  and 
investment  category  in  the 
Miscellaneous  Component  covf^  long¬ 
term  savings  and  investments,  such  as 
those  made  for  retirement  purposes.  The 
category  also  includes  life  insurance. 

For  Federal  employees,  the  cost  of  life 
insurance  and  required  contributions  to 
a  Federal  retirement  system  do  not  vary 
by  geographic  area.  Any  additional 
insurance  or  contiibations  to  the 
retirement  systems  are  a  matter  of 
personal  preference.  Therefore,  it  is 
appropriate  to  hold  the  index  constant 
for  these  items. 

The  commenter  objected  to  trimming 
high  and  low  values  in  the  housing 
component  and  use  of  trend  analyses. 

The  commraiter  believed  housing 
market  price  anomalies  should  be  ^ 

tolerated  or  that  only  “obvious  errors  or 
anomalies”  ^ould  be  eliminated.  The 
purpose  of  trimming  and  trend  analyses 
is  to  stabilize  the  hovising  price  data 
from  one  year  to  the  next.  As  OPM 
stated  in  its  response  to  comments 
receivf:d  on  an  earli«'  proposed  rule  (at 
59  FR  13846),  trimming  is  essentially  a 
nonparametric  technique  similar  to 
using  the  median  rather  than  the 
average.  OPM  and  Runzheimer 
considered  using  the  median  but 
rejected  it  because  the  limited  numbm' 
of  observations  obtained  in  some 
smaller  allowance  areas  could  cause  the 
modian  to  be  erratic  from  one  year  to  the 
next  Trimmiiig  provides  stability;  and 
because  equal  numbers  of  arid  low 

values  are  trimmed,  no  bias  is 
introduced  Eliminating  “obvious 
anomalies"  would  be  a  more  subjective 
process  with  a  potential  for  bias. 

The  commenter  thought  the  age  of  the 
home  should  be  include  in  home  sales 
analyses.  He  recommended  oompaiing 
prices  of  homes  of  a  similar  ^;e.  size, 
and  room  count.  Numerous  fetors 
influence  home  sale  prices,  but  data  on 
many  of  these  factors  are  not  readily 
available.  Runzheimer  uses  borne  size 
and  room  count  as  the  major  criteria  in 
housing  ocHnparisoDs  because  data  on 
these  f^ors  are  usually  available  in  all 
areas  and  because  these  factors  typically 
have  a  ragnificant  influence  on  home 
prices.  Age  is  not  used  because  data  on 
it  frequently  are  not  available  and 


because  OPM’s  initial  research  indicates 
that  its  use  may  be  problematic. 
Moreover,  as  noted  in  the  report  the 
number  of  home  sales  observations  is 
limited  in  many  areas.  Stratifying  these 
small  quantities  into  age  groups  for 
purptoses  of  comparison  would 
complicate  the  model — something  the 
commenter  wished  to  avoid,  h  would 
also  probably  introduce  unwarranted 
fluctuations  in  the  housing  index  from 
one  year  to  the  next — something  OTM 
wants  to  avoid. 

The  commenter  s^ud  the  survey  failed 
to  take  into  consideration  the  use  of 
solar  water  heaters  in  Hawaii  and  Guam. 
The  commenter  believed  the  model  did 
not  account  for  the  capital  cost  of  such 
heaters  or  the  possible  reduction  in 
overall  utility  consumption. 

As  OPM  stated  in  its  response  to 
comments  received  on  an  earlier 
proposed  rule  (at  59  FR  13847), 
signifleant  home  features  and 
improvements  generally  are  reflected  in 
the  selling  price  of  the  home.  Therefiore, 
living-cost  surveys  reflect  the  cost  of 
solar  water  heaters  to  the  extent  that 
such  items  influence  home  market 
values  and  are  commonly  found  in 
hcMues  in  any  area,  including  Hawaii 
and  Guam.  If  solar  water  heaters  are  so 
common  that  their  use  generally  reduces 
the  consumption  of  utilities,  the  survey 
results  wrill  reflect  lower  utility  costs. 
This  is  as  it  should  be.  The  COLA  model 
compares  overall  living  costs  in  the 
allowance  area  %vith  overall  living  costs 
in  the  DC  area.  If  housing  is  more 
expensive  and  utility  costs  are  lower 
because  solar  heaters  are  common,  the 
final  comparison  of  overall  housing 
costs  will  be  equitable.  No  special 
consideration  of  capital  improvement 
costs  or  reduced  utility  consumption  is 
appropriate. 

The  commenter  said  employees  in  the 
allow'ance  areas  face  extreme  weather 
disturbances,  particularly  typhoons  or 
hurricanes.  He  believed  these  weather 
disturbances  and  other  climatic 
conditions  result  in  higher  costs, 
particularly  home  insurance  and 
maintenance  costs. 

The  cost  of  homcow'ner’s  insurance  is 
part  of  the  COLA  model.  The  policies 
priced  include  co^'erage  of  damage 
caused  by  high  winds  (e.g.,  hurricane 
winds).  As  showm  in  Appendix  7  of  the 
report,  these  policies  are  relatively 
expensive  in  areas  where  severe  weather 
is  a  problem.  Other  costs,  such  as  the 
cost  of  repairing  storm  damage,  are  more 
difficult  to  address  in  the  surveys. 
Although  it  may  be  possible  to  price  the 
cost  of  repairing  or  replacing  an  item 
such  as  a  w'indow  or  a  roof,  it  is  difficult 
to  know  how  often  this  must  be  done  in 
each  allowance  area  compared  %vith  the 


Washington,  DC,  area.  The  same  is  true 
with  other  t^'pes  of  maintenance,  such 
as  painting.  It  is  difficult  to  know  what 
tasks,  if  any,  must  be  performed  more 
often  in  the  allowance  areas  than  in  the 
Washington,  DC,  area.  OPM  is 
researching  these  issues  and  plans  to 
discuss  them  in  its  report  to  Congress. 

The  commenter  objected  to  the 
selection  of  Los  Angeles  as  the  commou 
destination  point  for  comparing  airfares. 
He  said  the  Los  Angeles  routes  were 
highly  competitive  and  resulted  in 
lower  fares  compared  with  other 
destinations.  The  commenter  suggested 
pricing  round-trip  tickets  from  each  area 
to  Kansas  City.  As  stated  in  the  report 
Los  Angeles  was  selected  because  it  is 
a  common  point  within  the  continental 
United  States  that  is  roughly  equidistant 
from  each  of  the  allowance  areas  and 
the  Washington,  DC,  area.  The  route 
may  be  highly  comj>etitive,  but  that 
doe*;  not  invalidate  cost  comparisons. 
OPM  is  measuring  the  relative  cost  of  air 
travel.  If  competition  reduces  fares,  the 
reductiems  will  be  reflected  in  tlie 
Washington,  DC,  to  Los  Angeles  fares  as 
well  as  in  the  allowance  area  to  Los 
Angeles  fares.  Therefore,  OPM  believes 
the  comparisons  are  appropriate. 

The  commenter  also  felt  that  the 
COLA  model  did  not  measure  true  air 
transportation  costs.  He  said  inter-island 
travel  and  travel  to  the  contiguous  48 
States  required  more  frequent  use  of  air 
transportation.  The  COLA  model  does 
not  account  for  regional  differences  in 
the  frequency  of  transportation.  It 
assumes  the  typical  Federal  employee 
uses  air  travel  occasionally  but  mainly 
travels  by  private  automobile,  putting 
15,000  miles  per  year  on  a  car.  The 
model  may  underestimate  the  cost  of  air 
travel  for  some  allowance  area  residents, 
but  it  probably  overestimates  private 
transportation  costs  for  others  because  it 
is  unlikely  that  most  island  residents 
would  put  15,000  miles  per  year  on 
their  cars.  Needless  to  say,  OPM  would 
prefer  to  employ  better  usage  estimates 
for  both  private  and  air  trane^ortation. 
To  this  end,  OPM  is  researching 
transportation  issues  and  plans  to 
include  the  results  of  this  research  in  its 
report  to  Congress. 

The  commenter  believed  the  medical 
expense  portion  of  the  Miscellaneous 
Component  failed  to  reflect  the  higher 
out-of-pocket  expenses  fliat  some 
Federal  employees  in  the  allowance 
areas  incur.  The  commenter  cited  as 
examples  the  higher  price  of  medical 
service,  the  absence  ^  Health 
Maintenance  Organizations  (HMO’s), 
and  the  need  to  travel  outside  the  area 
to  obtain  some  medical  services.  The 
COLA  model  takes  into  consideration 
relative  differences  in  medical  costs.  For 
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example,  the  report  indicated  that 
medical  costs  in  Honolulu  are  roughly 
10  percent  above  those  in  the 
Washington,  DC,  area.  OPM  notes  that 
HMO’s  are  very  popular  in  Hawaii  and 
Puerto  Rico  and  that  all  of  the  allowance 
areas  have  medical  facilities  that 
provide  commonly  required  medical 
services.  Nevertheless,  OPM  is 
researching  issues  relating  to  medical 
expenses.  The  results  of  that  research 
will  be  incorporated  in  our  report  to 
Congress. 

The  commenter  criticized  the 
methodology  used  for  catalog  pricing. 

He  assumed  DC  employees  do  not 
purchase  by  catalog  but  that  allowance 
areas  employees  do  because  certain 
items  were  not  locally  available. 
Consequently,  he  recommended 
comparing  allowance  area  catalog  prices 
with  over-the-counter  prices  in  the 
Washington,  DC,  area. 

As  stated  in  the  report,  catalogs  are  a 
popular  form  of  retailing  in  both  the 
allowance  areas  and  in  the  Washington, 
DC,  area.  The  COLA  model  includes 
catalog  sales  to  reflect  this  common  type 
of  shopping  and  to  allow  the 
comparison  of  the  prices  of  certain 
items  for  which  the  same  brands, 
models,  and  sizes  are  difficult  to  find  in 
the  allowance  areas  and  in  the 
Washington,  1X3,  area.  OPM  does  not 
agree  with  the  commenter’s  assumption 
that  people  only  purchase  fi-om  catalogs 
when  the  item  is  not  available  locally. 
People  make  catalog  purchases  for  a 
variety  of  reasons,  including  price, 
convenience,  and  availability. 

Numerous  catalog  merchemdisers 
compete  in  the  allowance  areas  and  in 
the  Washington,  DC,  area.  It  would  be 
inappropriate,  therefore,  to  compare 
allowance  area  catalog  prices  with  over- 
the-coxmter  prices  in  the  DC  area.  In  the 
employee  survey,  OPM  asked 
employees  about  their  purchasing 
patterns,  including  whether  they 
typically  purchase  various  types  of 
items  by  catalog.  OPM  plans  to  include 
the  results  of  this  survey  in  its  report  to 
Congress. 

The  commenter  criticized  OPM  for 
using  old  consumer  expenditure 
information  to  weight  commissary  and 
exchange  prices.  OPM  acknowledges  it 
is  using  older  information.  As 
evidenced  in  this  final  rule,  however, 
OPM  has  been  researching  commissary 
and  exchange  usage  to  discern  which 
Federal  employees  have  such  access  and 
in  which  areas.  OPM  plans  to  continue 
and  expand  this  research,  as 
appropriate. 

The  commenter  assumed  that 
employees  who  are  paid  the  commissary 
and  exchange  COLA  rate  would  have 
commissary  and  exchange  access  if 


stationed  in  the  Washington,  EX],  area. 

He  recommended,  therefore,  comparing 
commissary  and  exchange  prices  in  the 
allowance  areas  with  commissary  and 
exchange  prices  in  the  DC  area. 

Executive  Order  10000  requires  OPM 
to“*  *  *  make  appropriate  deductions 
when  *  *  *  commissary  or  other 
purchasing  privileges  are  furnished  as  a 
result  of  Federal  civilian  employment  at 
a  cost  substantially  lower  than  the 
prevailing  costs  in  the  allowance  area 
concerned.”  Commissary  and  exchange 
prices  in  Guam  are  significantly  lower 
than  prevailing  prices.  Therefore,  a 
reduction  in  the  COLA  rate  is 
warranted.  The  methodology  used  to 
calculate  the  Commissary  and  Exchange 
COLA  rate  involves  the  comparison  of  a 
weighted  average  of  local  retail  prices 
and  commissary  and  exchange  prices  in 
the  allowance  area  with  local  retail 
prices  only  in  the  Washington,  DC,  area. 
This  methodology  was  reviewed  and 
upheld  by  the  court  in  Joseph  E.  Curlott, 
Jr.,  et  al.  v.  Robert  E.  Hampton,  et  al. 
and  Charles  R.  Kester,  et  al.  v.  Alan  K. 
Campbell. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  affect  only 
Federal  agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses.  Wages. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  591  as  follows: 

PART  591— ALLOWANCES  AND 
DIFFERENTIALS 

Subpart  B— Cost-of-Living  Allowance 
and  Post  Differential — Nonforeign 
Areas 

1.  The  authority  citation  for  subpart  B 
of  part  591  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5941;  E.0. 10000,  3 
CFR.  1943-1948  Comp.,  p.  792;  E.O.  12510, 

3  CFR.  1985  Comp.,  p.  338. 

2.  In  §  591.204,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

§  591 .204  Establishment  of  allowance 
areas. 

***** 

(b)*  *  * 

(4)  The  U.S.  Virgin  Islands. 

***** 

3.  In  §  591.208,  paragraph  (b)  is 
revised  to  read  as  follows: 


§  591 .208  Post  differential. 
***** 

(b)  The  places  at  which  differentials 
are  paid  are — 

(1)  American  Samoa  (including  the# 
island  of  Tutuila,  the  Manua  Islands, 
and  all  other  islands  of  the  Samoa  group 
east  of  longitude  171  degrees  west  of 
Greenwich,  together  with  Swains 
Island); 

(2)  Guam; 

(3)  The  Commonwealth  of  the 
Northern  Mariana  Islands; 

(4)  Johnston  Island  and  Sand  Island; 
and 

(5)  Midway  Islands  and  Wake  Island. 

***** 

4.  Appendix  A  of  subpart  B  is  revised 
to  read  as  follows: 

Appendix  A  of  Subpart  B — Places  and 
Rates  At  Which  Allowances  Shall  Be 
Paid 

This  appendix  lists  the  places  where 
a  cost-of-living  allowance  has  been 
approved  and  shows  the  allowance  rate 
lo  be  paid  to  employees  along  with  any 
special  eligibility  requirements  for  the 
allowance  payment.  The  allowance 
percentage  rate  shown  is  paid  as  a 
percentage  of  an  employee’s  rate  of 
basic  pay. 


Geographic  coverage/allowance 
category 

Author¬ 
ized  al¬ 
lowance 
rate 
(per¬ 
cent) 

State  of  Alaska 

City  of  Anchorage  and  80-kilomeler 
(50-mile)  radius  by  road: 

All  Employees  . 

25.0 

City  of  Fairbanks  arxj  80-kilometer 
(50-mile)  radius  by  road: 

All  Employees  . 

25.0 

City  of  Juneau  and  80-kilometer 
(50-mile)  radius  by  road: 

All  Employees  . 

25.0 

Rest  of  the  State: 

All  Employees  . 

25.0 

State  of  Hawaii 

City  and  County  of  Honolulu: 

All  Employees  . 

22.5 

County  of  Hawaii: 

All  Employees . 

15.0 

County  of  Kauai: 

All  Employees  . 

20.0 

County  of  Maui  and  County  of 
Kalawao; 

All  Employees  . 

22.5 

Territory  of  Guam  and  Com¬ 
monwealth  of  the  Northern 
Mariana  Islands 

Local  Retail . 

22.5 

Commissary/Exchange . 

200 

Commonwealth  of  Puerto  Rico 

All  Employees . 

10.0 
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Gaogniphtc  covarage/aHowance 

category  , 

Author¬ 
ized  al¬ 
lowance 
rate 
{per¬ 
cent 

U,S.  Virgin  Isiands  | 

All  Employees  . . . . 

17,5 

Definitions  of  Allowance  Categories 

The  following  are  definitions  of  tbe 
allowanoe  categories  used  in  the  tables 
in  this  appendix. 

All  Employees^:  This  category  covers 
all  Federal  employees  eligible  for  an 
allowance  under  5  U.S.C.  5941. 

Local  Retail:  This  category  covers  all 
Federal  employees  eligible  for  an  allowance 
who  do  not  have  unlimited  access  to 
t:ommissary  and  exchange  fecilities  by  virtue 
of  their  Federal  civilian  employment. 

Commissary/Exchange:^is  category 
covers  all  Federal  employees  eligible  for  an 
allowance  who  have  unlimited  access  to 
coaunissary  and  exchange  facilities  by  virtue 
of  their  Federal  civilian  employment. 

Note:  Eligibility  for  access  to  military 
commissary  and  exchange  fecilities  is 
determined  by  the  appropriate  military 
department.  H  an  employee  is  famished 
these  privileges  for  reasons  associated  with 
his  or  her  Federal  civiHen  emplo>'nient,  he  or 
she  will  receive  an  identification  caed  that 
authorizes  access  to  such  facilities. 

Possession  of  such  an  identification  card  is 
sufficient  evidence  that  the  employee  uses 
the  fecilities. 

S.  Appendix  B  of  subpart  B  is  revised 
to  read  as  follows: 

Appendix  B  of  Subpart  B — Places  and 
Rates  At  Which  Diflferentials  ^all  Be 
Paid 

This  appendix  lists  the  places  where 
a  post  difierential  has  been  approved 
and  shows  the  di^erential  rate  to  be 
p»d  to  eligible  employees.  The 
differential  peroentage  rate  shown  is 
paid  as  a  percentage  of  an<employee’s 
rate  of  basic  pay. 


Geographic  coverage 

Percent¬ 
age  dif¬ 
ferential 
rate 

American  Samoa  (including  the  is¬ 
land  of  Tutuila,  the  Wanua  Is¬ 
lands,  and  aH  other  islands  of  the 
Samoa  group  east  of  longitude 
171®  west  of  Greenwich,  to-^ 

gether  with  Swains  Island) . 

Jdhnston  IslarKi  and  Sand  Islarxl  >. ' 
Midway  Islands . . . 

boo 

Territo^  of  Guam  and  Common¬ 
wealth  of  the  Northern  Mariana  ; 
Islands . . . . 

20.0 

WakA  Island  . .  . 

255 

IFR  Doc.  94-26596  Filed  10-2S-44: 9.-4S  Bta] 

BILLING  CODE 

DEPARTMENT  OF  AGRtCULTTJRE 
AgricuRuiai  tiwfcettog  Servi^ 

7  CFR  Part  1036 

IDA-<94-aO] 

Milk  In  the  Eastern  Ohio-Westera 
Pennsylvania  Mailwting  Amm; 
Temporary  Revision  of  Ririe; 

Correction 

AGEKCT:  Agricultural  Marketing  Sendoe, 
USDA. 

ACTION:  Correction  to  temporary  revision 
of  rule. 


SUMMARY.:  This  document  contains  a 
correction  to  a  temporary  revision  of 
rule  whicd)  was  publish^  Wednesday  , 
September  28, 1994  <59  FR  49344).  The 
temporary  revision  related  to  supply 
plant  shipfHng  standards  lor  the  months 
of  Septemter  1994  thrcaigfa  February 
1995.  The  document ccHitained  an 
inadvertent  error  regarding  the 
expiration  date  for  amendment  number 
2. 

EFFECTIVE  DATE:  Septeodjer  1, 1994, 
throu^  February'  28, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Divisioa, 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
2357. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  temporary  revision 
of  rule  contained  an  error  regarding  the 
expiration  date  of  the  action. 

Correction  of  Publication 

Accordingly,  the  publication  on 
September  28, 1994,  of  the  temporary 
revision  of  rule,  which  was  the  subject 
of  FR  Doc.  94-23921,  is  corrected  as 
follows: 

§1036.7  tCorrected] 

On  page  49345,  in  the  third  column, 

§  1036.7,  amendment  2,  “February  28, 
1994”  is  corrected  to  read  “February  28, 
1995”. 

Dated:  October  20. 1994. 

Silvio  Capponi,  fr.. 

Acting  Director,  Dairy  Division. 

(FR  Doc.  94-26460  Filed  10-25-^4:  8:45  am] 
BILUNG  CODE 


Food  Safety  and  inspeotiw)  Service 
9  CFR  Part  391 
[Docket  No.  94-013F] 

Fee  Increase  lor  Inspection  Services 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  tFSIS)  is  amending 
the  Federal  meat  and  poultry  products 
inspection  regulations  to  increase  the 
fees  charged  by  FSIS  to  provide 
overtime  and  holiday  inspection, 
voluntary  inspection,  identification, 
certificatirm,  or  laboratory  services  to 
meat  and  poultry  establishments.  The 
fees  reflect  the  Increased  costs  of 
providing  these  services  primarily  as  a 
result  of  Federal  salary  increases 
allocated  by  Congress  under  the  Federal 
Employees  Pay  Comparability  Act  of 
1990. 

EFFECTIVE  DATE:  October  30. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  L.  West,  Director,  Budget  and 
Finance  Division,  Administrative 
Management,  Food  Safety  and 
Inspection  S^'vice,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
3700,  (202)  720-3367. 

SUPPLEMENTARY  INFORMATtON: 
Background 

The  Federal  Meat  Inspection  Act  <21 
U.S.C.  601  ef  seq.)  and  the  Poultry 
Products  Inspection  Act  (21  U..S.'C.  451 
et  seq.)  provide  fer  maiKiatc»*y 
inspection  by  Federal  inspectors  of  meat 
and  poultry  slaughtered  and/or 
processed  at  official  est^lishments. 
Such  inspection  is  required  to  ensure 
the  safety,  wholesomeness,  and  pn^r 
labeling  of  meat  and  poultry  products. 
The  costs  of  mandatory  inspecticm 
(excluding  such  services  performed  on 
holidays  or  on  an  oveitime  basis)  are 
bomehy  FSIS, 

in  addition  to  mandatory  inspection, 
FSIS  provides  a  range  of  voluntary 
inspection  services  (9  CFR3S0.7,  3S1.8. 
351.9,  352.fi,  354.101,  355.12,  and 
362.5).  The  costs  of  voluntary 
inspection  are  totally  recxwerable  by  the 
Federal  GovernmmiL  These  services,  set 
forth  in  Subchapter  B — ^Voluntary 
Inspection  and  Certification  Service,  are 
proL'ided  under  the  Agricultural 
Mm-keting  Act  of  1946,  as  amended  (7 
U.S.C  1621  et  seq.)  to  assist  in  the 
orderly  marketing  of  various  animal 
products  and  byproducts  not  subject  to 
the  Federal  Meat  Inspection  Act  or  the 
Poultry  Products  Inspection  Act. 

The  fees  charged  by  FSIS  for 
voluntary  inspection  s^rices  provided 
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to  operators  of  official  meat  and  poultry 
establishments,  importers,  or  exporters 
are  reviewed  annudly  and  a  cost 
analysis '  is  performed  to  determine 
whether  they  remain  adequate  to 
recover  tne  costs  FSIS  incurs  in 
providing  the  services.  The  fees  charged 
are  for  overtime  and  holiday  inspection, 
voluntary  inspection,  identihcation, 
certification,  or  laboratory  services. 

Based  on  die  projected  Fiscal  Year 
1994  cost  analysis,  FSIS  is  increasing 
the  fees  for  voluntary  services.  These 
increased  costs  are  attributable  to  the 
average  FSIS  locality  pay  raise  of  3.2 
percent  for  Federal  employees  effective 
January  1994;  the  increasing  number  of 
employees  covered  by  the  Federal 
Employees  Retirement  Systwn  and 
subject  to  the  Federal  Insurance 
Contributions  Act  tax;  and  increased 
health  insurance  costs. 

On  June  27, 1994,  FSIS  published  a 
proposed  rule  in  the  Federal  Register 
(59  FR  32940)  to  increase  the  fees 
charged  by  FSIS  to  provide  overtime 
and  holiday  inspection,  volimtary 
inspection,  identification,  certification, 
or  laboratory  services  to  meat  and 
poultn  establishments. 

FSIS  received  one  comment  in 
response  to  the  proposal.  The  comment 
was  horn  the  owner  of  a  small  meat 
establishment  who  felt  that  the  current 
fee  of  $30.72  per  hour  was  excessive 
and  a  burden  on  his  company.  After 
analyzing  the  available  data  relating  to 
costs  of  providing  these  services.  FSIS 
has  determined  that  these  rates  reflect 
the  cost  of  providing  inspection 
services.  The  new  rates  reflect  cmly  an 
incremental  increase  in  the  costs 
currently  home  by  those  entities 
electing  to  utilize  overtime  and  holiday 
inspection  services  and  certain  other 
voluntary  inspection  services. 

To  recovCT  these  increased  costs  in  an 
expeditious  manner,  the  Administrator 
has  determined  that  these  amendments 
should  be  effective  less  than  30  days 
after  publication  in  the  Federal 
Register. 

Executive  Order  12866 

This  final  rule  has  been  detennincd  to 
be  significant  and  was  revievwed  by  the 
Office  of  Management  and  Budget 
(CMB)  tmder  Executive  Oder  12866. 
The  fees  provided  for  in  this  rule  reflect 
a  minimal  increase  in  the  costs 
currently  home  by  those  entities  which 
elect  to  utilize  certain  voluntary 
inspection  services.  As  discussed  in  tlic 
background  of  this  document,  the 


■  Th«  cost  analysis  is  on  file  with  the  Docket 
Clerk.  CofHes  may  be  raqnesled  fiee  of  charge  from 
the  Docket  Clerk.  Room  3171,  South  Building.  Food 
Safety  and  Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250-3700. 


increase  in  fees  reflects  the  increased 
costs  of  providing  these  services 
primarily  as  a  result  of  Federal  salary 
increases  allocated  by  Congress  under 
the  Federal  Employees  Pay 
Comparability  Act  of  1990. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
pt^cies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intend^  to  have  retroactive 
effect.  Prior  to  any  judicial  challenge  to 
the  provisions,  all  applicable 
administrative  procedures  must  be 
exhausted.  Under  the  Federal  Meat  and 
Poultry  Products  Inspection  Acts,  the 
administrative  procedures  are  set  forth 
in  7  CFR  Part  1. 

Effect  on  Small  Entities 

The  Administrator,  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601).  The  fees  refiect  a  minimal  increase 
in  the  costs  currently  home  by  those 
entities  whidi  elect  to  utilize  certain 
inspection  services. 

List  of  Subjects  in  9  CFR  Part  391 

Fees  and  charges.  Meat  inspection, 
Poultry  products  inspection. 

Accordingly,  Part  391  of  the  Federal 
meat  and  poultry  products  inspection 
regulations  is  amended  as  follows: 

PART  391— FEES  AND  CHARGES  FOR 
INSPECTION  SERVICES 

1.  The  authority  citation  for  Part  391 
continues  to  read  as  follows: 

Authorit>':  21  U.S.C.  601  ei  seq.,  460  et 
seq.-,  7  CFR  2.17  (g)  and  (i).  2.55;  7  U.S.C. 

394, 1622,  and  1624. 

2.  Sections  391.2,  391.3,  and  391.4  are 
revised  to  read  as  follows: 

§391.2  Base  time  rate. 

The  base  time  rate  for  inspection 
services  providrul  pursuant  to  §§  350.7, 
351.8.  351.9,  352.5,  354.101,  355.12,  and 
362.5  shall  be  $31.12  per  hour,  per 
program  employee. 

§391.3  Overtime  and  tiotiday  rate. 

The  overtime  and  holiday  rate  for 
inspection  services  provide  pursuant 
to  §§307.5.  350.7,  351.8,  351.9,  352.5, 
354.101, 355.12.  362.5,  and  381.38  shall 
be  $31.80  per  hour,  per  program 
employee. 


§  391.4  Laboratory  services  rale. 

The  rate  for  laboratory  services 
provided  pursuant  to  §§  350.7,  351.9, 
352.5, 354.101, 355.12.  and  362.5  shall 
be  $52.04  per  hour,  per  program 
employee. 

Don*  at  Washington.  DC,  on:  October  19. 
1994. 

Michael  R.  Tayler, 

Administrator. 

Patricia  Jensen, 

Acting  Assistant  Secretary’.  Marketing  and 
Inspection  Services. 

IFR  Doc.  94-26458  Filed  10-25-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  93 
(Docket  No.  27664] 

The  High  Density  Rule 

AGENCY:  Federal  Aviation 
Administraticm  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  On  September  20. 1994,  the 
FAA  published  a  notice  of  public 
meeting  in  the  Federal  Roister, 
announcing  that  public  meetings  on  the 
High  Density  rule  would  be  held  in 
Washington,  DC,  New'  York,  and 
Chicago.  On  October  11, 1994,  the  FAA 
published  a  notice  announcing  the 
locations  of  the  public  meetings  in 
Washington,  DC  and  New  York.  This 
notice  announces  the  location  of  the 
Chicago  meeting. 

DATES:  The  public  meeting  in  Chicago 
will  be  held  on  November  17, 1994. 
from  12  p.m.  to  4  p.m.  and  from  6  p.m. 
to  8  p.m.  Pursuant  to  the  September  20, 
1994,  Notice  of  public  meeting,  written 
comments  are  also  invited  and  must  be 
received  on  or  before  November  23. 

1994. 

ADDRESSES:  The  public  meeting  in 
Chicago  will  be  held  at  the  Holiday  Inn 
O'Hare  International,  5440  N.  River 
Road,  Rosemont.  IL  60018.  Persons 
unable  to  attend  the  meeting  may  mail 
their  comments  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Rules  Docket  (AGC-200), 
Docket  No.  27664. 800  Independence 
Avenue  SW..  Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  present  a  statement  at  the 
Chicago  meeting  or  questions  regarding 
the  logistics  of  the  meeting  should  be 
directed  to  Cindy  Herman,  Office  of 
Rulemaking.  800  Independence  Avenue, 
SW.,  Washington,  DC  20591:  telephone 
(202) 267-7627. 
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Questions  concerning  the  subject 
matter  of  the  meeting  should  be  directed 
to  Larry  Barry,  Federal  Aviation 
Administration,  Office  of  Aviation 
Policy,  Plans,  and  Management 
Analysis,  800  Independence  Avenue 
SW.,  Washington,  DC  20591;  telephone 
(202)  267-3305 

SUPPLEMENTARY  INFORMATION: 
Participation  at  the  Meeting 

Pursuant  to  the  September  20, 1994, 
Notice  of  public  meeting,  requests  fi-om 
persons  who  wish  to  present  oral 
statements  at  the  Chicago  public 
meeting  should  be  received  by  the  FAA 
no  later  than  November  1, 1994. 

Requests  received  after  the  date 
specified  above  will  be  scheduled  if 
there  is  time  available  during  the 
meeting.  Such  requests  should  be 
submitted  to  Cindy  Herman  as  listed  in 
the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT,  should  include  a 
written  summary  of  oral  remarks  to  be 
presented,  and  should  include  an 
estimate  of  time  needed  for  the 
presentation.  Requests  to  present  oral 
statements  may  be  made  on  the  day  of 
the  public  meeting  during  the 
registration  period,  although  time 
constraints  may  not  permit  the 
accommodation  of  such  requests.  The 
DOT  will  prepare  an  agenda  of  speakers 
that  will  be  available  at  the  meeting. 

The  names  of  those  individuals  whose 
requests  to  present  oral  statements  are 
received  after  the  date  specified  above 
may  not  appear  on  the  written  agenda. 
To  accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amoimt  of  time  requested. 

Background 

On  September  20, 1994,  the  FAA 
published  in  the  Federal  Register  a 
notice  of  public  meeting  regarding  the 
High  Density  Rule  (59  FR  48165). 
Specifically,  the  DOT  seeks  comment  on 
the  following  key  issues: 

[1]  The  economic,  environmental, 
competitive,  and  operational  aspects  of 
the  High  Density  Rule  at  the  four 
airports. 

I2l  The  projected  air  traffic 
environment. 

[3]  The  process  for  allocating 
domestic  and  international  slots. 

[4]  Access  for  small  conununities  at 
High  Density  Rule  airports. 

[5]  Potential  alternatives  to  the 
current  regulatory  scheme  at  the  High 
Density  Rule  airports. 

These  issues  are  intended  to  help 
focus  public  comments  on  areas  that 
will  be  useful  to  the  DOT  in  completing 
its  review  of  the  High  Density  Rule.  The 


comments  at  the  meetings  need  not  be 
limited  to  these  issues,  and  the  DOT 
invites  comments  on  any  other  aspect  of 
the  High  Density  Rule. 

Meeting  Procedures 

The  following  meeting  procedures,  as 
established  in  the  September  20, 1994, 
Federal  Register  are  to  facilitate  the 
meetings: 

(1)  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  meetings.  The  meetings  will  be 
open  to  all  persons  who  are  scheduled 
to  present  statements  or  who  register  on 
the  day  of  the  meeting  (between  10:45 
a.m.  and  11:45  a.m.)  subject  to 
availability  of  space  in  the  meeting 
rooms.  The  meetings  may  adjourn  early 
if  scheduled  speakers  complete  their 
statements  in  less  time  than  is 
scheduled  for  the  meetings. 

(2)  An  individual,  whether  speaking 
in  a  personal  or  a  representative 
capacity  on  behalf  of  an  organization, 
may  be  limited  to  a  10-minute 
statement.  If  possible,  we  will  notify  the 
speaker  if  additional  time  is  available. 

(3)  The  DOT  will  try  to  accommodate 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-come-first-served 
basis.  However,  the  DOT  reserves  the 
right  to  exclude  spme  speakers  if 
necessary  to  present  a  balance  of 
viewpoints  and  issues. 

(4)  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

(5)  Representatives  of  the  DOT  will 
preside  over  the  meeting.  A  panel  of 
DOT  and  FAA  personnel  involved  in 
this  issue  will  ^  present. 

(6)  The  meeting  will  be  recorded  by 
a  court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  DOT  representatives  during  the 
meeting  will  be  included  in  the  public 
docket.  Any  person  who  is  interested  in 
purchasing  a  copy  of  the  transcript 
should  contact  the  court  reporter 
directly.  Additional  transcript  purchase 
information  will  be  available  at  the 
meeting. 

(7)  The  DOT  will  review  and  consider 
all  material  presented  by  participants  at 
the  meeting.  Position  papers  or  material 
presenting  views  or  arguments  related  to 
the  High  Density  Rule  may  be  accepted 
at  the  discretion  of  the  presiding  officer 
and  subsequently  placed  in  the  public 
docket.  The  DOT  requests  that  persons 
participating  in  the  meeting  provide  five 
copies  of  all  materials  to  be  presented 
for  distribution  to  the  DOT 
representatives;  other  copies  may  be 


provided  to  the  audience  at  the 
discretion  of  the  participant. 

(8)  Statements  made  %  DOT 
representatives  are  intended  to  facilitate 
discussion  of  the  issues  or  to  clarify 
issues.  Any  statement  made  during  the 
meeting  by  a  DOT  representative  is  not 
intended  to  be,  and  should  not  be 
construed  as,  a  position  of  the  DOT. 

(9)  The  meetings  are  designed  to 
solicit  public  views  and  more  complete 
information  on  the  High  Density  Rule. 
Therefore,  the  meetings  will  be 
conducted  in  an  informal  and 
nonadversarial  manner.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  participant;  however,  DOT 
representatives  may  ask  questions  to 
clarify  a  statement  and  to  ensure  a 
complete  and  accurate  record. 

Issued  in  Washington,  DC,  on  October  20, 
1994. 

Dale  E.  McDaniel, 

Deputy  Assistant  Administrator  for  Policy, 
Planning  &■  International  Aviation. 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Under  Secretary  for 
Domestic  Finance 

17  CFR  Parts  402  and  405 

RIN  1505-AA48 

Implementing  Regulations  for  the 
Government  Securities  Act  of  1986 

AGENCY:  Office  of  the  Under  Secretary 
for  Domestic  Finance,  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the 
Treasury  (“Department”)  is  issuing  in 
final  form  amendments  to  the 
regulations  issued  under  the 
Government  Securities  Act  of  1986  (the 
“Government  Securities  Act”  or 
“GSA”).^  Section  405.3  of  the  GSA 
regulations  requires  registered 
government  securities  brokers  and 
dealers  to  comply  with  the  requirements 
of  Securities  and  Exchange  Commission 
(the  “Commission”  or  “SEC”)  Rule  17a- 
11  under  the  Securities  Exchange  Act  of 
1934  (the  “Exchange  Act”),  with  certain 
modifications.  The  SEC  has  amended 
Rule  17a-ll  and  the  Department’s 
amendments  parallel  the  SEC’s  changes. 

The  amendments  will,  among  other 
things,  ease  the  regulatory  and  reporting 
burdens  on  registered  government 
securities  brokers  and  dealers  by 
eliminating  the  requirement  that  they 
submit  certain  supplemental  financial 


>  Pub.  L.  No.  99-571, 100  Slat  3208  (1986). 
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reports  previously  required  by  §  405.3  of 
the  GSA  regulations.  Registered 
government  securities  brokers  and 
dealers  will  remain  obligated  to  transmit 
notice  of  a  capital  deficiency  or  certain 
other  events. 

EFFECTIVE  DATE:  October  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ken  Papaj  (Director)  or  Ron  Couch 
(Government  Securities  Specialist), 
Bureau  of  the  Public  Debt,  Government 
Securities  Regulations  Staff,  999  E  Street 
NW.,  Room  515,  Washington,  DC 
20239-0001.  (202)  219-3632. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

When  the  Department  first  adopted 
rules  and  regulations  affecting 
government  securities  brokers  and 
dealers,  it  took  into  consideration  the 
already  existing  regulation  of  securities 
brokers  and  dealers  registered  with  the 
SEC  under  sections  15  or  15B  of  the 
Exchange  Act,  with  a  view  toward 
preventing  overly  burdensome  or 
duphcative  regulations.  In  that  regard, 
the  GSA  regulations  incorporated,  by 
reference,  many  of  the  SECTs  rules 
regulating  brokers  and  dealers, 
including,  with  modification.  Rule  1  Ta¬ 
ll. 

On  July  7, 1993,  the  SEC  adopted 
amendments  to  17  CFR  240.17a-ll 
(Rule  17a-ll),  which  became  effective 
August  12, 1993,2  The  primary  purpose 
of  Rule  17a— 11  is  to  provide  the  SEC 
and  other  regulatory  bodies  with 
advance  warning  and  information 
regarding  brokers  and  dealers  that  are 
experiencing  financial  or  operational 
difficulty.  Prior  to  the  SEC’s 
amendments.  Rule  17a-ll  required  a 
broker  or  dealer  to  give  notice  and 
transmit  supplemental  reports  to  the 
Commission  and  other  regulatory  bodies 
when  its  net  capital  declined  below  its 
required  minimum  level  or  when  its 
total  outstanding  principal  amount  of 
satisfactory  subordination  agreements 
exceeded  allowable  levels  for  more  than 
90  days.  The  SEC's  amendments,  among 
othw  things,  eliminated  the  requirement 
that  brokers  and  dealers  file  Part  U  or 
Part  IIA  of  Form  X-17A— 5,  Financial 
and  Operational  Combined  Uniform 
Single  Report  (“FOCUS  Report”)  after  a 
net  capital  deficiency.  Brokers  and 
dealers,  however,  remain  obligated  to 
transmit  same-day  notice  of  such  a 
capital  deficiency.  Additionally,  prior  to 
the  amendments  to  Rule  17a-ll,  brokers 
and  dealers  whose  net  capital  fell  below 
certain  “early  warning  levels”  ^  were 


2  Securities  Exchange  Act  Release  No.  112586  (July 
7,  1993).  58  FR  37055-58  (July  13. 1993). 

^  Early  warning  levels  are  capital  levels  set  at 
iiiiounts  that  are  higher  than  the  minimum  ciqiitai 


required  to  file  monthly  FOCUS  Report 
for  at  least  three  successive  months. 

This  requirement  was  eliminated  by  the 
amendments  and  replaced  with  the 
requirement  that  briers  and  dealers 
promptly  notify  the  Commission  and 
their  designated  examining  authority 
(“DEA”)  of  the  triggering  event. 

However,  tlie  changes  to  SEC  Rule  1  Ta¬ 
ll  did  not  apply  to  registered 
government  securities  brokers  and 
dealers  because  tbe  Treasury  is  the 
rulemaker  for  these  firms. 

Section  405.3  of  the  GSA  regulations 
requires,  with  certain  modifications, 
every  registererl  government  securities 
broker  or  dealer  to  comply  with  Rule 
17a-ll.  Consistent  with  the  SEC’s  pre- 
amendment  Rule  17a— 11,  §405.3  has 
required  registered  government 
securities  brokers  and  dealers,  including 
interdealer  brokers  and  futures 
commission  merchants  (FCMs),  to 
provide  notice  of  capital  deficiencies,  to 
submit  financial  reports  within  24  hours 
of  a  capital  deficiency,  and  to  file 
supplemental  reports  for  three 
successive  months  when  capital  falls 
below  early  warning  levels.  Since  the 
SEC’s  amendments  to  Rule  17a-ll, 
without  conforming  amendments  to 
§  405.3  of  the  GSA  regulations,  the  rules 
applicable  to  government  securities 
brokers  and  dealers  have  been  unclear. 
At  the  time  of  the  amendments  to  SEC 
Rule  17a-ll,  Treasury  was  unable  to 
revise  the  GSA  regulations  accordingly 
because  its  rulemaking  authority  had 
expired  in  October  1991  and 
reauthorization  legislation  was  still 
being  considered  by  the  Congress. 

The  Treasury  supported  the  SEC 
changes  to  Rule  17a-ll  and  took  action 
to  relieve  registered  government 
securities  brokers  and  dealers  of  the 
requirement  to  file  supplemental 
financial  reports  under  §  405.3,  pending 
the  reauthorization  of  Treasiuy ’s 
rulemaking  authority  and  the  issuance 
of  conforming  amendments. 
Accordingly,  on  August  27, 1993,  at  the 
request  of  Department  staff,  the  SEC 
staff  issued  to  no-action  letter'*  stating 
that  no  action  would  be  recommended 


requirernent.  In  situatioiui  where  the  capital  level  of 
a  broker  or  dealer  is  declining,  tbe  early  warning 
level  serves  the  purpose  of  alerting  regulatory 
agencies  that  the  firm  may  be  experiencing  financial 
or  operational  difficulty.  This  early  notification 
enables  the  regulatory  agencies  to  monitor  the 
activities  of  a  broker-deaier  and  assess  its  financial 
condition  while  there  is  still  Lime  to  take  action  to 
prevent  the  broker-dealer  from  falling  out  of 
compliance  with  the  minimum  capital  requirement. 

*  Latter  from  Michael  A.  MaccfaiarolL  Associate 
Director,  Division  of  Market  Regulation,  U.S. 
Securities  and  Exchange  Commissioa.  to  Raymond 
).  Hennessy,  Vice  President,  New  York  Stock 
Exchange,  and  to  John  F.  Pinto.  Executive  Vice 
President,  National  Association  of  Securities 
Dealers,  dated  August  27, 1993. 


to  the  Commission  if  a  BEA  waived  the 
financial  report  filing  requirements  of 
SKI  Rule  17a-ll.  as  modified  and  made 
applicable  to  registered  government 
securities  brokers  and  dealers  by 
§  405.3,  provided  that: 

(1)  a  registered  government  securities 
broker  or  dealer  gives  notice  the  same 
day  of  the  event  in  accordance  with 
Rule  17a-ll: 

(a)  if  the  hquid  capital  of  a 
government  securities  broker-de.aler 
subject  to  the  financial  responsibility 
requirements  of  §  402.2  under  the  GSA 
declines  below  the  minimum  amount 
required  b>’  §  402.2,  or 

(b)  if  the  net  capital  of  a  government 
securities  interdealer  broker  subject  to 
the  financial  responsibility 
requirements  of  §  402.1  (e)  of  the  GSA 
declines  below  the  minimum  amount 
required  by  §  402.1(e),  or 

(c)  if  the  net  capital  of  a  registered 
government  securities  broker  or  dealer 
that  is  also  an  KM  registered  with  the 
Commodity  Futures  Trading 
Commission  (“CFTC”)  falls  below  the 
greater  of  (i)  the  minimum  amount 
required  by  Rule  15c3-l  (17  CFR 
240.15C3-1)  or  (ii)  the  minimum 
amount  required  by  CFTC  Rule  1.17(17 
CFR  1.17);  or 

(2)  a  registered  government  securities 
broker  or  dealer  gives  notice  promptly 
(within  24  hours)  in  accordance  with 
Rule  17a-ll  upon  the  occurrence  of  an 
event  that  would  require  under  §  405.3 
the  filing  of  a  Report  on  Finances  and 
Operations  of  Government  Securities 
Brokers  and  Dealers  (“FOGS  Report”)  or 
FOCUS  Report. 

The  no-action  letter  also  noted  that 
Treasury’s  rulemaking  authority  had 
expired,  but  that  Treasury  staff 
intended,  upon  reauthorization  of  its 
rulemaking  authority,  to  amend  its 
regulations  under  the  GSA  to  conform  to 
the  SEC’s  amendments  to  Rule  17a-ll. 
The  Treasury' ’s  rulemaking  authority 
was  reauthorized  on  December  17.  1993. 
with  the  enactment  of  the  Government 
Securities  Act  Amendments  of  1993,* 
thus  enabling  the  Department  to  make 
this  rule  change. 

II.  Amendments 

A.  Section  405.3 

The  new  rule  ehminates  the  prior 
n^quireraent  tliat  registered  government 
securities  brokers  or  dealers  file 
financial  reports  within  24  hours  after  a 
liquid  or  net  capital  deficiency  by 
adopting  paragraph  (b)  of  SK  Rule  1  Ta¬ 
ll.®  Registered  government  securities 
brokers  and  dealers  will  remain 


spuK  L.  103-202.  107  SlM.  2344  (199 IJ. 
<‘17  CFR  240.17«-11(h|. 
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obligated  to  transmit  notice  of  a  liquid 
or  net  capital  deficiency  on  the  same 
day  of  the  occurrence.  However,  unlike 
the  previous  rule,  the  amendments 
require  the  notice  to  specify  the 
registered  government  securities 
broker’s  or  dealer’s  capital  requirement 
and  its  current  amount  of  capital.  This 
latter  requirement  does  not  impose  any 
additional  burdens  on  registered 
government  securities  brokers  and 
dealers  because  they  are  required  to 
continually  monitor  their  minimum 
capital  requirement  and  their  current 
amount  of  capital  to  ensure  compliance 
with  the  Department’s  capital  rule. 

Section  405.3  also  adopts  the 
requirement  of  SEC  Rule  17a-ll(b)  that 
a  broker  or  dealer  must  give  notice  of  a 
capital  deficiency  when  it  is  informed 
by  its  DEA  or  the  Commission  that  it  is, 
or  has  been,  in  violation  of  the  capital 
requirements,  even  if  it  does  not  agree 
with  that  determination.  In  the  event  of 
such  a  dispute,  the  broker  or  dealer  may 
state  in  its  notice  the  arguments  for  its 
disagreement  with  the  capital  deficiency 
determination. 

The  requirement  that  registered 
government  secmities  brokers  and 
dealers  file  Part  II  or  Part  IIA  of  the 
FOGS  Report,  or  in  limited  cases  the 
FOCUS  Report,  within  15  calendar  days 
after  the  end  of  the  next  three  months 
if  their  capital  falls  below  certain  early 
warning  levels  is  also  eliminated.  In  lieu 
of  this  requirement,  and  consistent  with 
the  SEC’s  Rule,  §  405.3(a)(5)  requires 
that,  in  the  event  a  registered 
government  securities  broker’s  or 
dealer’s  capital  falls  below  certain  early 
warning  levels,  it  is  required  to  file 
notice  of  such  event  promptly  (within 
24  hours). 

Section  405.3(a)(5)  also  adds  a  new 
early  warning  level  based  on  minimum 
capital  after  haircuts  for  registered 
government  securities  brokers  or  dealers 
other  than  government  secmities 
interdealer  brokers  and  government 
securities  brokers  and  dealers  that  also 
are  FCMs.  In  addition  to  sending 
prompt  notice  any  time  their  liquid 
capital  is  less  than  150  percent  of 
haircuts,  such  government  securities 
brokers  and  dealers  also  have  to  send  a 
notice  when  their  liquid  capital  after 
deducting  total  haircuts  is  less  than  120 
percent  of  their  minimum  capital 
requirement.  This  is  consistent  with  the 
SEC  early  warning  level  for  net  capital 
and  especially  important  for  a  registered 
government  securities  broker  or  dealer 
diat  may  have  no  haircuts. 

These  amendments  to  §  405.3  of  the 
GSA  regulations  conform  the 
notification  provisions  applicable  to 
registered  government  securities  brokers 
and  dealers  to  the  requirements 


applicable  to  diversified  brokers  and 
dealers  registered  with  the  SEC.  The 
Department  is  conforming  the 
regulations  under  the  GSA  to  SEC  Rule 
17a-ll  to  ensure  consistent  regulatory 
treatment  for  all  classes  of  government 
securities  brokers  and  dealers  registered 
with  the  Commission  and  to  reduce  the 
reporting  burdens  on  registered 
government  securities  brokers  and 
dealers. 

The  Department  believes  that  there  is 
no  reason  for  registered  government 
securities  brokers  or  dealers  to  file 
reports  in  circumstances  where  other 
brokers  or  dealers  registered  with  the 
SEC  are  not  filing  reports.  Further,  the 
same-day  notice  requirement  provides 
the  Commission  and  the  DEAs  adequate 
warning  of  financial  or  operational 
problems,  thereby  enabling  them  to 
increase  the  surveillance  of  a  registered 
government  securities  broker  or  dealer 
experiencing  difficulty  and  to  obtain 
any  additional  information  necessary  to 
assess  the  broker’s  or  dealer’s  financial 
condition. 

Due  to  the  revisions  of  SEC  Rule  17a- 
11,  the  Department  is  also  making  minor 
housekeeping  changes  to  §  405.3(a)  by 
deleting  paragraphs  405.3(a)  (4)  and  (5), 
which  are  no  longer  applicable,  and 
redesignating  the  remaining  paragraphs. 
To  correct  an  oversight,  the  Department 
is  adding  new  paragraph  405.3(c)(7)  that 
indicates  that  references  in  SEC  Rule 
17a-ll  to  §  240.17a-3,  relating  to 
records,  mean  §  404.2  of  the  GSA 
regulations.  This  provision,  which 
appears  in  paragraphs  405.3  (a)  and  (b), 
was  inadvertently  excluded  Irom 
paragraph  405.3(c)  when  the 
implementing  GSA  regulations  were 
adopted  in  July  1987. 

B.  Technical  Amendments  to  Section 
402.2d 

The  Department  is  also  making  a 
technical  amendment  to  paragraph  (j)  of 
§  402. 2d  of  the  GSA  regulations. 
Currently,  paragraph  (j)  of  §  402.2d, 
which  modifies  §240.15c3-ld(c)(5)(i), 
prohibits  a  registered  government 
securities  broker  or  dealer  from  entering 
into  a  temporary  subordinated  loan 
during  any  period  in  which  the  broker 
or  dealer  is  subject  to  “any  of  the 
reporting  provisions’’  of  §  405.3. 
Although  the  requirement  in  §  405.3  to 
file  supplemental  financial  reports  (i.e., 
FOGS  or  FOCUS  Reports)  in  the  event 
of  a  capital  deficiency  or  the  breaching 
of  early  warning  levels  is  being 
eliminated,  the  Department  is  retaining 
the  capital  rule’s  prohibition  against  a 
registered  government  securities  broker 
or  dealer  obtaining  a  temporary 
subordinated  loan  during  a  period  of 
financial  or  operational  difficulty. 


Accordingly,  paragraph  (j)  is  being 
amended  to  prohibit  a  registered 
government  securities  broker  or  dealer 
from  obtaining  a  temporary 
subordinated  loan  if  it  has  given  notice 
under  §  405.3  within  the  preceding 
thirty  days.  This  amendment  will  enable 
the  DEAs  to  prevent  a  registered 
government  securities  broker  or  dealer 
from  obtaining  temporary  loans  during 
periods  in  which  the  broker  or  dealer 
may  be  experiencing  financial  or 
operational  difficulties. 

III.  Special  Analysis 

Because  this  final  rule  is  merely  a 
conforming  amendment,  the  Department 
has  determined  that  it  is  not  a 
“significant  regulatory  action’’  as 
defined  in  Executive  Order  12866. 

In  addition,  in  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)),  the  Department  for  good  cause 
finds  that  issuing  a  notice  of  proposed 
rulemaking  and  requesting  comment  are 
unnecessary.  This  rulemaking  merely 
makes  corrections  to  the  existing  GSA 
rule  to  conform  it  to  the  amendments  to 
the  SEC  rule  upon  which  it  is  based. 

The  rule  makes  no  independent 
substantive  changes  in  the  treatment  of 
government  securities  brokers  and 
dealers — they  have  previously  been 
subject  to  reporting  requirements 
parallel  to  other  registered  brokers  and 
dealers,  and  they  will  continue  to  be 
subject  to  reporting  requirements 
parallel  to  other  registered  brokers  and 
dealers.  This  rule  change  imposes  no 
additional  burdens  or  requirements  on 
government  securities  brokers  and 
dealers.  For  these  reasons,  the 
Department  is  issuing  the  rule  in  final 
form,  with  an  immediate  effective  date, 
pursuant  to  5  U.S.C.  553(d)(3). 

Because  no  notice  and  public 
comment  are  required  for  this 
rulemaking,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601, 
et  seq.),  do  not  apply.  In  addition,  the 
information  collections  concerning  this 
rule  have  been  previously  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  and 
assigned  control  number  1535-0089. 
This  rulemaking  makes  no  substantive 
change  to  the  information  collection 
requirements  except  to  delete  the 
requirement  that  a  registered 
government  securities  broker  or  dealer 
file  a  FOGS  or  FOCUS  Report  after 
experiencing  a  capital  deficiency  or 
triggering  the  early  warning  level  notice 
requirements. 
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List  of  Subjects 
17  CFR  Part  402 

Brokers,  Government  securities. 

17  CFR  Part  405 

Brokers,  Government  securities. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
Preamble,  17  CFR  Parts  402  and  405  are 
amended  as  follows: 

PART  402— FINANCIAL 
RESPONSIBILITY 

1.  The  authority  citation  for  Part  402 
is  revised  to  read  as  follows: 

Authority:  Sec.  101,  Pub.  L.  99-571, 100 
Stat.  3209;  Sec.  4{b),  Pub.  L  101^32, 104 
Stat.  963;  Sec.  102,  Sec.  106,  Pub.  L  103-202, 
107  Stat.  2344  (15  U.S.C.  78o-5  (b)(1)(A). 
(b)(4)). 

2.  Section  402.2d  is  amended  by 
revising  the  second  sentence  of 
paragraph  (j)  to  read  as  follows: 

§  402.2(d)  Appendix  0— Modification  of 
§  240.1 5c3-1d  of  this  titte,  reiating  to 
satisfactory  subordination  agreements,  for 
purposes  of  §  402.2. 
***** 

(j)*  *  * 

“(i)  *  *  *  This  temporary  relief  shall 
not  apply  to  a  government  securities 
broker  or  dealer  if,  within  the  preceding 
thirty  calendar  days,  it  has  given  notice 
pursuant  to  §  405.3,  or  if  immediately 
prior  to  entering  into  such 
subordination  agreement,  the  liquid 
capital,  as  dehned  in  §  402.2(d)  of  this 
title,  of  such  broker  or  dealer  would  be 
less  than  150%  of  total  haircuts,  as 
defined  in  §  402.2(g)  of  this  title,  or  the 
amount  of  its  then  outstanding 
subordination  agreements  exceeds  the 

limits  specified  in  §240.15c3-l(d). 

*  «  * 

***** 

PART  405— REPORTS  AND  AUDIT 

3.  The  authority  citation  for  Part  405 
is  revised  to  read  as  follows: 

Authority:  Sec.  101,  Pub.  L.  99-571, 100 
Stat.  3209;  Sec.  4(b),  Pub.  L.  101-432, 104 
Stat.  963;  Sec.  102,  Sec.  106,  Pub.  L.  103-202, 
107  Stat.  2344  (15  U.S.C  78o-5  (b)(1)(B), 
(b)(1)(C).  (b)(4)). 

4.  Section  405.3  is  amended  by 
revising  the  section  title;  by  deleting 
paragraphs  (a)(4)  and  (a)(5);  by 
redesignating  paragraphs  (a)(6),  (a)(7) 
and  (a)(8)  as  (a)(4),  (a)(5)  and  (a)(6), 
respectively;  by  revising  newly 
redesignated  (a)(5);  by  redesignating  and 
revising  paragraph  (c)(5)  as  (c)(6);  and 
adding  new  paragraphs  (c)(5)  and  (c)(7) 
to  read  as  follows; 


§  405.3  Notification  provisions  for  certain 
registered  government  securities  brokers 
and  dealers. 

*  *  * 

(5)  Section  240.17a-ll(c),  for  the 
purposes  of  this  section,  is  modified  to 
read  as  follows: 

“(c)  Every  registered  government 
securities  broker  or  dealer  shall  send 
notice  promptly  (but  within  24  hours)  in 
accordance  with  paragraph  (g)  of  this 
section  if  a  computation  made  pursuant 
to  the  requirements  of  §  402.2  of  this 
title  shows,  at  any  time  during  the 
month,  that  its  liquid  capital  is  less  than 
150  percent  of  total  haircuts, 
determined  in  accordance  with  §  402.2 
of  this  title,  or  that  its  capital  after 
deducting  total  haircuts  from  liquid 
capital  is  less  than  120  percent  of  the 
registered  government  securities  broker 
or  dealer’s  minimum  capital 
requirement  specified  in  §  402.2  (b)  or 
(c)  of  this  title  as  applicable.’’ 
***** 

*  *  * 

(5)  §  240.17a-ll(c)  for  the  purposes  of 
this  section  is  modified  to  read  as 
follows; 

“(c)  Every  broker  or  dealer  shall  send 
notice  promptly  (but  within  24  hours) 
after  the  occurrence  of  the  events 
specified  in  paragraphs  (c)(1),  (c)(2), 
(c)(3).  or  (c)(4)  of  this  section  in 
accordance  with  paragraph  (g)  of  this 
section:’’ 

(6)  A  new  paragraph  240. 17a-l  1(c)(4) 
is  added  to  read  as  follows: 

“(4)  If  a  computation  made  by  a 
government  securities  broker  or  dealer 
that  is  not  a  registered  broker  or  dealer 
but  that  is  also  a  futures  commission 
merchant  registered  with  the 
Commodity  Futures  Trading 
Commission  shows  that: 

“(i)  The  adjusted  net  capital  of  such 
entity  is  less  than  the  greater  of: 

“(A)  150  percent  of  the  appropriate 
minimum  dollar  amount  required  by 
§  1.17(a)(l)(i),  or 

“(B)  6  percent  of  the  following 
amount;  The  customer  finds  required  to 
be  segregated  pursuant  to  §  4d(2)  of  the 
Commodity  Exchange  Act  and  §  1.17  of 
this  title,  less  the  market  value  of 
commodity  options  purchased  by  option 
customers  on  or  subject  to  the  rules  of 
a  contract  market,  provided,  however, 
the  deduction  for  each  option  customer 
shall  be  limited  to  the  amount  of 
customer  funds  in  such  option 
customer’s  account;  or 

“(ii)  At  any  point  during  the  month, 
aggregate  indebtedness  is  in  excess  of 
1200  percent  of  net  capital  or  total  net 
capital  is  less  than  120  percent  of  the 
minimum  net  capital  required.” 

(7)  References  to  §  240.17a-3,  relating 
to  records,  mean  §  404.2  of  this  chapter. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1535-0089.) 

Date:  October  11, 1994. 

Frank  N.  Newman, 

Under  Secretary  for  Domestic  Finance. 

IFR  Doc.  94-26545  Filed  10-25-94;  8:45  am] 
BILUNG  CODE  4810-39-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  207, 213, 221,  and  236 
[Docket  No.  R-94-1660;  FR-3342-N-02] 

RIN  2502-AG04 

Deletion  of  the  90  Percent-of-Value 
Criterion  in  Section  223(a)(7) 
Refinancing;  Extension  of 
Effectiveness 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  extended  effective 
period. 

SUMMARY:  This  notice  extends  the 
effectiveness  of  the  interim  rule, 
published  October  26, 1993  (58  FR 
57558),  which  deletes  the  value 
criterion  in  section  223(a)(7) 
refinancing.  The  rule  will  remain  in 
effect  until  April  26, 1995.  The  final 
rule  is  currently  in  the  last  stages  of 
review  by  HUD  and  the  Office  of 
Management  and  Budget  (0MB)  and 
will  be  published  when  approved. 
EFFECTIVE  DATE:  As  of  October  26, 1994, 
the  interim  rule  published  October  26. 
1993  (58  FR  57558),  is  effective  until 
April  26. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Luton,  Acting  Director,  Policies  and 
Procedures  Division,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W.,  Room  6142, 
Washington,  D.C.  20410.  Telephone 
numbers:  (202)  708-2556;  and  TDD 
(202)  708-4594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION;  Section 
223(a)(7)  of  the  National  Housing  Act 
(12  U.S.C.  1715n(a)(7))  (the  Act) 
authorizes  HUD  to  insure  mortgages 
given  to  refinance  existing  HUD-insured 
mortgages  under  any  section  or  title  of 
the  Act.  HUD  has  implemented  Section 
223(a)(7)  in  each  of  its  regulations 
authorizing  the  insurance  of  mortgage 
refinancing,  including  24  CFR  parts  207, 
213,  220,  221,  231,  232.  236,  241,  and 
242. 
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Due  to  requirements  of  the  Act,  each 
of  these  parts  limits  the  principal 
amount  of  the  refinanced  mortgage  to 
the  lower  of:  (a)  the  original  principal 
amoimt  of  the  existing  mortgage,  or  (b) 
the  impaid  balance  of  the  existing 
mortgage,  to  which  certain  HUI> 
approved  items  may  be  added. 
Additionally,  each  of  these  parts,  except 
parts  241  (supplemental  loans)  and  242 
(hospitals),  prohibited  the  refinanced 
mortgage  amount  from  exceeding  a 
stated  percentage  of  the  Federal  Housing 
Commissioner’s  estimate  of  value  of  the 
project  after  completion  of  any  repairs, 
improvements,  or  additions  to  the 
property.  Unlike  the  limitation  noted 
above,  the  value  criterion  was  not  a 
statutory  requirement. 

The  value  criterion  precluded  many 
troubled  projects  from  refinancing  their 
HUD-insured  mortgages,  thus 
preventing  them  fix>m  lowering  their 
debt  service  payments  and  gaining  a 
sounder  financial  footing.  Because 
Section  223(a)(7)  mortgages  are  already 
limited  by  the  amount  of  the  original 
insured  mortgage,  HUD  felt  the  public 
interest  and  HUD’s  Insurance  Fund 
would  be  better  served  by  allowing 
these  loans  to  be  refinanced  to  take 
advantage  of  lower  interest  rates. 
Accordingly,  on  October  26, 1993,  HUD 
published  an  interim  rule  (58  FR  57558) 
removing  the  value  criterion  fixun  those 
sections  of  HUD’s  regulations 
implementing  Section  223(a)(7). 

The  preamble  to  the  interim  rule 
stated  that  the  rule  would  cease  to  be 
effective  after  October  26, 1994,  unless 
before  that  date  HUD  published  it  as  a 
final  rule.  The  final  rule  is  currently  in 
the  last  stages  of  review  by  HUD  and  the 
Ofiice  of  Management  and  Budget 
(0MB)  and  will  be  published  upon 
approval. 

To  prevent  a  period  during  which 
there  is  no  rule  in  effect  on  Ais  subject, 
the  Department  is  extending  the 
effective  date  of  the  interim  rule 
deleting  the  value  criterion  in  Section 
223(a)(7)  refinancing,  from  October  26, 
1994,  until  April  26, 1995.  This  action 
extends  the  potential  effective  period 
from  11  months  to  18  months  which  is 
in  accordance  with  internal 
Departmental  guidelines  on  interim 
rules.  However,  the  Department 
anticipates  that  a  final  rule  will  be 
published  well  before  the  expiration  of 
the  18-month  period.  The  final  rule 
would  supersede  the  interim  rule. 

Consistent  with  the  extension  of  the 
interim  rule,  the  Department  also  is 
extending  the  Expedited  Section 
223(a)(7)  Processing  Instructions  (issued 
November  24, 1993  for  use  by  the 
Department).  The  instnictions  will  now 


be  effective  imtil  April  26, 1995,  unless 
otherwise  superseded. 

Dated:  October  20, 1994. 

Nicolas  P.  Retainas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  94-26525  Filed  10-21-94;  3:04  pm) 
BILLING  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Abandoned  Mine  Land 
Reclamation  Plan 

agency:  Office  of  Siuface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Indiana  Abandoned 
Mine  Land  Reclamation  (AMLR)  Plan 
(hereinafter  referred  to  as  the  “Indiana 
plan’’)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  is  intended 
to  revise  the  Indiana  plan  to  allow  the 
State  to  assume  responsibility  for 
administering  an  emergency  response 
reclamation  program  in  Indiana  on 
behalf  of  OSM. 

EFFECTIVE  DATE:  October  26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Minton-Capehart  Federal 
Building.  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis,  IN 
46204,  Telephone  (317)  226-6166 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Plan 

II.  Submission  of  the  Proposed  Amendment 

III.  Director’s  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director’s  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Indiana  Plan 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  plan.  Background  information 
on  the  Indiana  plan,  including  the 
Secretary’s  findings,  the  disposition  of 
comments,  and  the  approval  of  the 
Indiana  plan  can  be  found  in  the  July 
26, 1982,  Federal  Register  (47  FR 
32110).  Subsequent  actions  concerning 
the  conditions  of  approval  and 
amendments  to  the  plan  can  be  found  at 
30  CFR  914.20  and  914.25. 


U.  Submission  of  the  Proposed 
Amendment 

Section  410  of  SMCRA  authorizes  the 
Secretary  to  use  funds  under  the  AMLR 
program  to  abate  or  control  emergency 
situations  in  which  adverse  effects  of 
past  coal  mining  pose  an  immediate 
danger  to  the  public  health,  safety,  or 
general  welfare.  On  September  29, 1982 
(47  FR  42729),  OSM  invited  States  to 
amend  their  AMLR  Plans  for  the 
purpose  of  undertaking  emergency 
reclamation  programs  on  behalf  of  OSM. 
States  would  have  to  demonstrate  that 
they  have  the  statutory  authority  to 
undertake  emergencies,  the  technical 
capability  to  design  and  supervise  the 
emergency  work,  and  the  administrative 
mechanisms  to  quickly  respond  to 
emergencies  either  directly  or  through 
contractors. 

Under  the  provisions  of  30  CFR 
884.15,  any  State  may  submit  proposed 
amendments  to  its  approved  AMLR 
Plan.  If  the  proposed  amendments 
change  the  scope  or  major  policies 
followed  by  the  State  in  the  conduct  of 
its  AMLR  program,  the  Director  must 
follow  the  procedures  set  out  in  30  CFR 
884.14  in  reviewing  and  approving  or 
disapproving  the  proposed 
amendments. 

The  proposed  assumption  of  the  , 
AMLR  emergency  program  on  behalf  of 
OSM  is  a  major  addition  to  the  Indiana 
AMLR  plan.  Therefore,  to  asume  the 
emergency  program,  Indiana  must  revise 
the  Indiana  Plan  to  include  conducting 
the  AML  emergency  program. 

By  letter  received  November  17, 1992 
(Administrative  Record  No.  IND-1171), 
the  Indiana  Department  of  Natural 
Resomces  (IDNR),  Division  of 
Reclamation,  submitted  a  proposed 
Program  Amendment  to  the  Indiana 
Program.  The  amendment  describes  the 
specific  procedures  which  Indiana  will 
follow  to  investigate,  reclaim  and 
document  emergency  reclamation 
activities  in  the  State.  The  amendment 
also  describes  the  realty  and 
environmental  compliance  activities 
that  will  support  this  function  of  the 
State’s  AMLR  program. 

OSM  published  an  announcement  of 
proposed  rulemaking  on  the  Indiana 
amendment  and  requested  public 
comment  on  January  14, 1993  (58  FR 
4374).  The  public  comment  period 
closed  on  February  16, 1993. 

On  March  26, 1993  (58  FR  16379), 
OSM  published  a  correction  of  the 
address  of  the  Indiana  Department  of 
Natural  Resources  (IDNR)  which  was 
printed  in  the  January  14, 1993, 
proposed  rule  document. 

On  October  29, 1993  (Administrative 
Record  Number  IND-1303),  OSM 
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received  from  Indiana  a  revised  version 
of  the  Indiana  plan  amendment.  The 
proposed  revisions  were  intended  to 
addjess  OSM’s  comments  on  the 
original  amendment.  OSM  published  an 
announcement  of  the  proposed 
revisions  to  the  initial  submittal  of  the 
Indiana  plan  amendment  and  reopened 
the  public  comment  period  on 
December  6, 1993  (58  FR  64212).  The 
public  comment  period  closed  on 
December  20, 1993. 

By  letter  dated  June  27, 1994 
(Administrative  Record  Number  IND- 
1381)  Indiana  submitted  a  second 
revised  version  of  the  Indiana  plan 
amendment.  The  proposed  revision 
contains  two  changes  which  are 
intended  to  address  OSM’s  comments 
on  the  October  29, 1993  revised  version 
of  the  Indiana  plan  amendment. 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
884.14  and  884.15,  are  the  Director’s 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revise  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

The  following  information  is 
contained  in  Indiana’s  formal 
submission  to  OSM  pursuant  to  the 
guidelines  published  in  the  Federal 
Register,  47  FR  42729  (September  29, 
1982),  as  to  its  authority  and  procedures 
for  implementing  an  emergency 
response  reclamation  program  based  on 
the  provisions  in  Section  410  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977,  Pub.  L.  95-87 
(SMCRA). 

1.  The  agency  designated  by  the 
Governor  as  authorized  to  receive  grants 
and  administer  an  emergency  program. 

2.  A  legal  opinion  from  the  chief  legal 
officer  that  the  designated  agency  has 
the  authority  under  State  law  to  conduct 
the  emergency  program  in  accordance 
with  the  requirements  of  Section  410  of 
Title  IV  of  the  Act. 

3.  A  description  of  the  policies  and 
procedures  to  be  followed  by  the 
designated  agency  in  conducting  the 
reclamation  program  including: 

a.  The  purpose  of  the  emergency  response 
reclamation  activities  to  be  undertaken  by  the 
Indiana  Department  of  Natural  Resources, 
Division  of  Reclamation  is  to  enter  upon  any 
land  where  an  emergency  exists  and  on  any 
other  land  to  have  access  to  the  land  w'here 
the  emergency  exists  and  restore,  reclaim, 
abate,  control  or  prevent  the  adverse  effect  of 
coal  mining  practices  and  to  do  all  things 
necessary  or  expedient  to  protect  the  public 


health,  safety,  or  general  welfare.  For  the 
purposes  of  this  plan  amendment  emergency 
is  defined  as  a  sudden  danger  or  impairment 
that  presents  a  high  probability  of  substantial 
physical  harm  to  the  health,  safety,  or  general 
welfare  of  people  before  the  danger  can  be 
abated  under  normal  program  operation 
procedures. 

b.  The  Indiana  Department  of  Natural 
Resources  will  assume  authority  for  all 
emergency  projects  within  Indiana  and  will 
coordinate  work  with  the  Federal  O^ice  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM).  Coordination  with  other 
state  or  local  agencies  will  be  on  a  project 
specific  basis.  The  Department  of 
Administration  will  be  a  key  component  in 
the  procurement  of  goods  and  services  for 
emergency  work.  Assistance  is  also  available 
from  the  Indiana  Department  of 
Transportation  and  the  Indiana  State 
Emergency  Management  Agency. 

All  investigations  and  eligibility  findings 
required  by  Title  IV  of  SMCRA  will  be 
conducted  by  the  Division  of  Reclamation. 
This  information  on  emergency 
investigations  will  be  provided  to  OSM.  Once 
OSM  makes  a  finding  of  fact  that  an 
emergency  situation  exists,  the  state  will 
undertake  the  specific  construction  efforts 
approved  by  OSM  to  abate  the  declared 
emergency  situation. 

c.  Land  acquisition  for  emergency  projects 
will  follow  the  guidelines  as  stated  in 
Indiana’s  approved  State  Plan.  The  state  will 
acquire  lands  in  emergency  situations  where 
no  other  practical  means  are  available  to 
abate  an  immediate  threat  to  the  health, 
safety  or  general  welfare  of  its  citizens. 
Policies,  procedures  and  authority  to  acquire 
lands  is  clearly  detailed  in  the  approved 
State  Plan  in  the  sections  entitled  Land 
Acquisition,  Management  and  Disposal. 
Indiana  does  not  consider  land  acquisition  to 
be  a  preferred  step  in  reclamation  projects 
and  will  therefore  proceed  with  this  option 
only  under  unique  circumstances. 

d.  The  policies  and  procedures  for 
emergency  reclamation  on  private  and  public 
lands  will  be  the  same  as  for  other  AML 
reclamation  activities  and  detailed  in  the 
approved  State  Plan  at  884.13(c)(5)  and  (6). 

e.  The  Indiana  Department  of  Natural 
Resources  may  enter  on  any  land  where  an 
emergency  exists  or  on  adjacent  lands  for 
access,  in  order  to  protect  the  public  health, 
safety  or  general  welfare  from  adverse  effects 
of  coal  mining.  It  is  the  policy  of  the  State 
of  Indiana  to  respect  the  rights  of  private 
ownership,  and  the  state  will  make  all 
reasonable  efforts  to  obtain  a  written  consent 
from  the  owner  of  record  in  advance  of 
emergency  reclamation.  The  consent  for  right 
of  entry  shall  be  in  the  form  of  a  signed 
agreement  with  the  land  owner  or  the 
authorized  agent. 

f.  The  Indiana  Department  of  Natural 
Resources  will  publish  a  legal  notice  in  a 
general  circulation  newspaper  within  each 
county  potentially  affected  by  this  emergency 
program  assumption.  These  legal  notices  will 
provide  for  a  thirty-day  comment  period  and 
will  include  the  possibility  of  conducting 
public  meetings  in  order  to  resolve  any  issues 
of  general  concern.  Each  notice  will  include 

a  statement  of  availability  of  this  emergency 


reclamation  amendment  package.  All 
comments  received  on  this  amendment  will 
be  incorporated  by  reference  to  this 
document  and  made  available  to  any 
interested  parties. 

4.  A  description  of  the  administrative 
and  managerial  structure  to  be  used  in 
conducting  the  emergency  reclamation 
program  including: 

a.  The  organizational  and  management 
structure  to  be  utilized  by  the  Division  of 
Reclamation  for  the  emergency  program  will 
be  the  same  as  established  for  the  other  Title 
IV  AML  program  operations  and  is  contained 
within  the  approved  State  Plan.  Key 
positions  in  the  emergency  program 
operations  and  their  responsibilities  are 
detailed  below. 

Inventory  Specialist — responsible  for 
initial  investigation  of  all  potential 
emergency  situations.  Compiles  all  pertinent 
information  at  each  site  to  allow  for 
consistent  evaluation  of  the  degree  of 
seriousness  and  level  of  response  necessarj'. 
Conducts  initial  coordination  w'ith  other 
Division  of  Reclamation  employees  as  well  as 
other  organizations  and/or  individuals 
necessary  to  insure  proper  response, 
protection  and  control. 

Assistant  Director  for  Restoration 
Program — makes  final  determination  for  the 
State  on  the  status  of  each  potential 
emergency.  Will  act  as  primary  contact  point 
for  the  Division  of  Reclamation  in  relations 
with  the  Department  of  Administration  and 
the  Federal  Office  of  Surface  Mining. 

Project  Manager  Supervisor — responsible 
for  insuring  that  all  emergency  abatement 
contract  work  is  performed  by  the  contractor 
in  accord  with  the  agreed  terms  and 
conditions  of  the  contract.  Will  conduct  pre¬ 
bid  meetings  with  potential  contractors  if 
time  permits. 

Emergency  Program  Coordinator — ^The 
Division  of  Reclamation  intends  to  fill  this 
position  with  a  registered  professional 
engineer  who  will  be  capable  of  coordinating 
all  emergency  program  activities  as  well  as 
providing  expert  testimony  for  those  program 
situations  that  become  subject  to  litigation. 
This  position  will  insure  that  all 
requirements  of  the  emergency  program  are 
executed  consistently  and  in  accord  with  all 
declared  policies,  plans  and  procedures. 
Additional  responsibilities  of  this  position 
may  include,  but  will  not  be  limited  to; 
coordination  with  the  Department  of 
Insurance  and  the  insurance  industry  on  all 
matters  related  to  the  subsidence  insurance 
program,  design  engineer  for  emergency 
reclamation,  contract  and  bid  officer  for 
securing  emergency  reclamation,  and  field 
inspector  for  approval  of  reclamation  work. 

b.  The  Division  of  Reclamation  does 
anticipate  the  need  for  additional  staff  in 
order  to  conduct  the  emergency  reclamation 
program.  The  State  also  reseiv'es  the  right  to 
add  staff  in  the  future  if  through  practical 
experience  it  becomes  apparent  that  need 
exists. 

Technical  skills  currently  available  at  the 
Division  of  Reclamation  that  will  be  available 
and  utilized  in  the  emergency  reclamation 
program  include:  field  investigation  staff, 
realty  professionals,  subsidence  and 
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structural  engineers,  hydrologists,  soils 
professionals,  construction  inspectors,  and 
geologists.  Any  and  all  staff  of  the  Division 
of  Reclamation  will  be  used  as  needed. 

c.i.  Administrative  procedures  for 
investigating  and  reporting  emergency 
complaints  will  include  on-site  visitation  by 
a  qudified  staff  member  to  make  findings  of 
fact  and  to  document  through  a  written 
report  and  photograph  the  current  status  of 
the  complaint.  A  complaint  information 
gathering  guide  wilt  aid  in  complaint 
invest^ation.  Emergency  response  will  entail 
having  a  qualified  staff  member  on-site  as 
soon  as  is  practicable.  Urgency  of  the 
response  time  will  be  determined  by  the 
initial  description  of  the  complaint  received. 

c.ii.  As  soon  as  is  practical,  eligibility 
information  will  be  obtained  and  reported  for 
each  potential  emergency.  This  information 
will  include  written  detem^ation  of:  (1) 
whether  the  site  was  mined  for  coal;  (2)  the 
dates,  types,  and  operations  of  any  and  all 
mines  at  the  site,  and  (3)  the  existence  of  any 
continuing  reclamation  responsibility  at  the 
site.  This  information  will  be  provided  to  the 
appropriate  legal  staff  in  order  to  allow  them 
to  make  an  eligibility  determination  for 
emergency  reclamation.  It  is  desirable  but  not 
necessary  to  have  all  required  legal 
documents  completed  prior  to  initiating 
emergency  reclamation  activities. 

c.iii.  All  rights  of  entry  and  necessary 
appraisals  will  be  executed  according  to  the 
procedures  outlined  above  and  as  described 
in  the  approved  State  Plan.  It  is  desirable  but 
not  necessary  to  have  all  required  realty 
documents  completed  prior  to  initiating 
emergency  reclamation  activities. 

c. iv.  Administrative  procedures  for  project 
supervision  will  be  the  responsibility  of  the 
assigned  project  manager  and  will  fit  within 
the  approved  administrative  structure  of  the 
Division  of  Reclamation  as  outlined  in  the 
approved  State  Plan. 

C.V.  Final  project  inspection  and 
preparation  and  submission  of  Hnal  project 
reports  will  be  conducted  in  conjunction 
with  the  OSM  Indianapolis  field  office.  The 
assigned  project  manager  and  the  pertinent 
grants  staff  of  the  division  of  Reclamation 
will  be  responsible  for  the  preparation  of  all 
technical,  programmatic  and  financial  reports 
and  documents.  Approval  by  administrative 
staff  of  the  Division  of  Reclamation  of  all 
reports  to  OSM  will  be  required. 

d.  The  purchasing  and  procurement 
systems  to  be  used  by  the  Department  of 
Natural  Resources.  Division  of  Reclamation 
under  the  emergency  reclamation  program 
will  be  those  currently  used  for  securing 
goods  and  services  under  other  aspects  of  the 
AML  program,  with  the  following  special 
conditions: 

1.  Emergency  reclamation  will  have 
priority  over  all  other  requests  originating 
within  the  Division  of  Reclamation. 

2.  Purchase  orders  for  emergency  work  will 
be  “hand  carried”  through  the  administrative 
system  to  allow  approval  within  the  shortest 
time  frame  possible. 

3.  A  list  of  potential  contractors  and/or 
suppliers  will  be  maintained  for  ready- 
reference  quick  contact  by  the  Restoration 
Section.  This  list  will  be  updated  as 
necessary  to  include  all  capable  potential 
contractors. 


4.  In  most  cases,  work  will  be  allowed  to 
proceed  on  the  basis  of  verbal  approval  and 
a  commitment  for  written  follow-up. 

5.  The  Division  of  Reclamation  has 
developed,  and  is  using,  an  emergency 
reclamation  contracting  system  that 
expedites  the  securing  of  abatement  work. 

e.  The  accounting  system  to  be  used  by  the 
Division  of  Reclamation  for  the  emergency 
program  projects  will  be  the  same  as 
currently  utilized  for  all  other  AML 
reclamation  projects.  Emergency  program 
accounting  will  be  on  a  project  basis.  All 
emergency  project  obligations,  payments  and 
drawdowns  will  be  tracked  individually  and 
separately  and  will  be  done  in  accord  with 
Federal  requirements. 

f.  The  Division  of  Reclamation  has 
expertise  in  the  disciplines  necessary  to 
implement  the  emergency  program.  Staff 
engineers  have  a  great  deal  of  experience  in 
reclamation  designs  for  ail  types  of  problems 
anticipated  to  be  encountered  in  the 
emergency  program.  These  may  include,  but 
are  not  limited  to;  filling  and/or  sealing  mine 
openings  or  subsidence,  monitoring,  grouting 
under  or  stabilizing  ground  affected  by  area 
subsidence  or  slides,  refuse  fires,  roadway 
failures,  and  flooding  due  to  clogged  streams. 
The  Emergency  Program  Coordinator  will 
specialize  in  correction  of  emergency  events 
and  will  be  the  lead  staff  person  with  support 
from  the  expertise  of  other  Division  of 
Reclamation  specialists.  Technical 
consultation  will  be  available  to  staff  from 
OSM,  U.S.  Bureau  of  Mines,  consultants,  and 
the  Indiana  Division  of  Engineering  among 
others. 

Technical  capability  to  supervise 
emeigency  woi^  is  the  same  as  the  Division 
of  Reclamation’s  project  managers  currently 
use  to  perform  on-site  supervision  and 
inspection  of  other  AML  projects.  Procedures 
for  field  supervision  will  evolve  as  Indiana’s 
experience  in  emergency  reclamation  grows. 
However,  the  existing  field  operations 
manual  provides  an  excellent  starting  point 
of  all  emergency  reclamation  supervision. 

5.  A  general  description,  derived  from 
available  data,  of  emergency 
reclamation  activities  to  be  conducted, 
including  known  or  suspected 
geographical  areas  within  tlie  State, 
including: 

a.  The  OSM  has  been  conducting 
emergency  reclamation  for  almost  twelve 
years  in  the  State  of  Indiana.  There  have  been 
approximately  190  emergency  investigations, 
with  85  declared  or  given  emergency  status. 
The  majority  of  all  emergency  projects  have 
been  related  to  subsidence  (71),  while  shaft 
openings  (9),  slides  (4),  and  refuse  fires  (1) 
account  for  the  balance  of  declared 
emergencies.  The  distribution  by  county  of 
both  emergency  projects  and  investigations 
has  been  documented. 

b.  Emergencies  related  to  subsidence  have 
been  primarily  the  result  of  small  pit  type 
subsidence.  This  subsidence  is  customarily 
associated  with  shallow  undmground 
mining.  The  potential  for  future  emergency 
reclamation  due  to  subsidence  is  very  large 
and  widespread  in  the  Indiana  coal  Belds. 

6.  Narrative  description  which 
supports  the  State’s  position  that  the 


procedures,  personnel  and  other 
proposed  aspects  of  its  program  give 
evidence  of  its  abilities  to  promptly  and 
effectively  mitigate  the  full  range  of 
anticipated  emergency  conditions: 

The  objectives  of  the  Indiana 
abandoned  mine  land  program  are  to 
fulfill  the  general  reclamation  objectives 
set  out  in  Section  403  of  P.L.  95-87.  The 
highest  priorities  of  the  program  are  the 
protection  of  public  health,  safety  and 
general  welfare  from  dangers  resulting 
from  the  adverse  effects  of  past  coal 
mining.  The  emergency  response 
program  described  in  this  document 
provides  an  additional  means  whereby 
the  State  of  Indiana  will  be  able  to 
protect  its  citizens  from  these  adverse 
effects  consistent  with  the  intent  of 
Section  410  of  P.L.  95-87.  Indiana  has 
the  procedures,  personnel,  and 
administrative  functions  within  the 
Department  of  Natural  Resources  to 
capably  and  effectively  manage  the 
emergency  program  as  described  in  the 
previous  sections,  and  is  willing  and 
able  to  work  with  OSM  to  insure  its 
success. 

An  additional  objective  of  the  State  of 
Indiana  in  assuming  the  administration 
of  the  emergency  program  from  OSM  is 
to  provide  continued  protection  to  the 
citizens  of  this  state.  The  State  of 
Indiana  must  secure  cooperation  from 
OSM  in  providing  prompt  emergency 
declaration  as  well  as  complete  and 
adequate  grant  funding  to  carry  out  the 
work. 

In  accordance  with  section  405  of 
SMCRA,  OSM  finds  that  Indiana 
submitted  an  amendment  to  its  AMLR 
plan,  subsequently  revised  and  clarified, 
and  it  has  been  determined,  pursuant  to 
30  CFR  884.15,  that: 

1.  The  State  provided  adequate  notice 
and  opportunity  for  public  comment  in 
the  development  of  the  amendment  and 
the  record  does  not  reflect  major 
unresolved  controversies. 

2.  Views  of  other  Federal  agencies 
having  an  interest  in  the  plan  have  been 
solicited  and  considered. 

3.  The  State  has  the  legal  authority, 
policies  and  administrative  structure 
necessary  to  implement  the  amendment. 

4.  The  proposed  plan  amendment 
meets  all  requirements  of  the  OSM 
AMLR  program  provisions. 

5.  The  State  has  an  approved  Surface 
MiniM  Regulatory  Program. 

6.  The  amendment  is  in  compliance 
with  all  applicable  State  and  Federal 
laws  and  regulations. 

The  Director  finds  therefore,  that  the 
proposed  Indiana  plan  amendment 
allowing  the  State  to  assume 
responsibility  for  an  emergency 
re.sponse  reclamation  program  on  behalf 
of  OSM  is  no  less  stringent  than  SMC’RA 
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and  no  less  effective  than  the  Federal 
regulations  and  can  be  approved. 

IV.  Sommary  and  IMsposition  of 
Commeirts 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  bearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  bemuse  no  one  re<|uested 
an  opportunity  to  speak  at  a  puniic 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  884.14(a)(2)  and 
884.15(a),  the  Director  solicited 
comments  on  the  proposed  amendment 
from  various  other  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Indiana  plan. 

In  response  to  the  original  submittal 
(November  17, 1992),  the  U.S. 
Department  of  Agriculture  (USDA), 
Forest  Service  responded  and  stated  that 
it  had  no  comments. 

In  response  to  the  December  6, 1993, 
reopening  of  the  public  comment 
period,  the  USDA,  Soil  Conservation 
Service  (SCS)  responded  and  stated  that 
they  did  not  see  where  the  proposed 
language  would  impact  the  Rural 
Abandoned  Mine  Program  administered 
by  the  SCS.  The  U.S.  Bureau  of  Mines 
responded  and  stated  that  it  has  no 
comment. 

Environmental  Protection  Agency  (EPAl 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.).  The  Director  has  determined  that 
this  amendment  contains  no  provisions 
in  these  categories  and  that  EPA’s 
concurrence  is  not  required. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  Na  IND-1303).  EPA  did  not 
respond  to  OSM’s  request. 

V.  Director’s  Decisiim 

Based  on  the  above  findings,  the 
Director  approves  the  proposed  AMLR 
plan  amendment  as  submitted  by 
Indiana  on  November  17, 1992,  and 
revised  on  October  29, 1993,  and  on 
lune  27, 1994. 

The  Federal  regulations  at  30  CFR 
914.25,  codifying  decisions  concerning 
the  Indiana  plan,  are  being  amended  to 
implement  this  decision.  This  final  nile 


is  being  made  effective  October  26, 

1994. 

VI.  Procedural  Determinations 
Executive  Order  12866 

This  rule  is  exempted  frtmi  review  by 
the  Office  of  Management  and  Budget 
(CA4B)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Eimcutive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  apphcable  to  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a  specific 
State  or  Tribe,  not  by  OSM.  Eti^isions 
on  proposed  State  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  the  Federal 
regulations  at  30  CFR  Parts  684  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6. 
appendix  8,  paragraph  6.4B(29)1. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  R^ulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 


promulgated  by  OSM  will  be 
implemented.  In  making  the 
determination  as  to  wh^her  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  conesponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated;  October  19. 1994. 

Ed  Kay. 

Deputy  Director. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VH. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— iNDUNA 

1,  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  In  Section  914.25,  paragraph  (c)  is 
added  to  read  as  follows; 

§914.25  Amendments  to  approved  Indiana 
abandoned  mine  land  ledamation  plan. 
***** 

(c)  The  Indiana  plan  amendment 
allowing  the  State  to  assume 
responsibility  for  an  emergency 
response  reclamation  program  on  behalf 
of  OSM,  as  submitted  on  November  17. 
1992.  and  revised  on  October  29, 1993. 
and  June  27, 1994,  is  approved  effective 
Ck;tol)er  26. 1994. 

(FR  Doc.  94-26464  Filed  10-25-94;  8:45  am] 
BILUNG  CODE  4310-0S-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Parts  90  and  91 
RINs  0790-AF61  and  0790-AF62 

Revitalizing  Base  Closure 
Communities  and  Community 
Assistance 

AGENCY:  Department  of  Defmise,  DoD. 
ACTION:  Interim  final  rule;  amendments. 

SUMMARY:  The  interim  final  rule 
amendment  promulgates  guidance 
required  by  Section  2903  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994.  This  guidance  clarifies  tlm 
application  process  and  the  criteria  that 
w'ill  be  used  to  evaluate  an  application 
for  property  under  this  section. 

OATES:  This  document  is  effecti\re 
October  26. 1994.  Any  pending  written 
request  for  economic  development 
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conveyances,  pursuant  to  §91. 7(e)(5), 
will  be  subject  to  the  terms  and 
conditions  of  this  rule  amendment. 
Comments  on  this  amendment  must  be 
received  by  December  27, 1994. 
ADDRESSES:  Comments  should  be 
forwarded  to  the  Office  of  the  Assistant 
Secretary  of  Defense  for  Economic 
Security,  Room  3D814,  The  Pentagon, 
Washington,  DC  20301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hertzfeld,  telephone  (703)  604- 
5690. 

SUPPLEMENTARY  INFORMATION: 

A.  Summary  of  Amendment 

In  response  to  pubhc  comments 
regarding  the  interim  final  rule 
implementing  Title  XXIX  of  the 
National  Defense  Authorization  Act  for 
FY  1994  published  in  the  Federal 
Register  on  April  6, 1994  (59  FR  16123), 
the  Department  of  Defense  is  amending 
the  Rule  to: 

1.  Delete  section  91.7(d)  and  the 
accompanying  “Market  Test.” 

2.  Establish  the  requirements  for  an 
Economic  Development  Conveyance 
(EDC)  application  for  real  property  in  a 
revised  section  91.7(e). 

3.  Establish  criteria  that  will  be  used 
to  evaluate  EDC  applications  in  a 
revised  section  91.7(e). 

4.  Provide  guidance  for  greater 
flexibility  on  the  compensation  to  the 
Federal  Government  for  property 
conveyed  under  an  EDC  in  a  revised 
section  91.7(e). 

The  scope  of  the  following 
amendment  is  limited  to  the  real 
property  conveyance  section  of  the  rule 
§§91.7  (d),  (e),  and  (f),  and  not  the 
entire  April  6, 1994,  interim  final  rule. 

A  final  rule  addressing  all  of  the 
elements  of  the  interim  final  rule  will  be 
published  in  early  1995.  The 
Department  of  Defense  will  also  publish 
a  guidebook  describing  the  base 
conversion  process. 

B.  Background 

On  July  2, 1993,  President  Clinton 
announced  a  major  new  policy  to  speed 
the  economic  recovery  of  communities 
affected  by  base  closures  or 
realignments.  The  President  requested 
that  Congress  provide  additional 
authority  to  expedite  the  reuse  of 
closing  military  bases.  Congress  agreed, 
and  passed  this  new  authority,  Title 
XXIX  of  the  National  Defense 
Authorization  Act  for  FY  1994. 

Section  2903  of  Title  XXIX  gave  the 
Secretary  of  Defense  the  authority  to 
transfer  property  to  local  redevelopment 
authorities  at  or  below  fair  market  value. 
The  Department  of  Defense 
’mplemented  this  authority  by  creating 


an  additional  tool  for  local  communities 
to  help  foster  economic  development 
through  the  creation  of  a  new  form  of 
conveyance,  referred  to  as  the 
“Economic  Development  Conveyance  ” 
(EDC).  Under  an  EDC,  the  Department 
may  transfer  property  to  a  Local 
Redevelopment  Authority  (“LRA”)  at  or 
below  estimated  fair  market  value  for 
purposes  of  economic  development. 
(Property  may  also  be  transferred  under 
a  series  of  other  existing  public  benefit 
conveyances.) 

On  April  6, 1994,  (59  FR  16123),  the 
Department  of  Defense  published  an 
interim  final  rule  that  provided  base 
closure  communities  with  guidance  on 
how  to  use  the  new  authority.  During 
the  public  comment  process,  the 
Department  of  Defense  learned  that 
some  of  the  procedures  contained  in  the 
interim  final  rule  may  be  impractical 
and  not  assist  in  reaching  the  rapid 
economic  redevelopment  goals.  As  a 
result,  they  are  being  revised  by  this 
amendment. 

Specifically,  the  interim  final  rule 
established  a  “market  test”  or  “market 
survey”  as  a  precondition  to  any  EDC. 
This  approach  was  designed  to  help 
determine  whether  immediate  private 
development  of  a  property  was  possible 
by  advertising  its  availability  and 
soliciting  private  interest.  Many 
comments  suggested  that  private 
developers  would  not  spend  the  time 
and  money  necessary  to  prepare  a 
detailed  expression  of  interest  until  after 
a  commimity  redevelopment  plan  was 
approved,  if  at  all.  Additionally,  the 
interim  final  rule  was  perceived  to 
encourage  private  developers  to 
“cherry-pick”  valuable  parcels  for 
private  sector  sales  and  leave  the  less 
attractive  parcels  for  the  community 
redevelopment.  This  effort  was  said  to 
be  inconsistent  with  proper  planning 
methods  and  not  in  the  long-term 
interest  of  enhancing  local  economic 
recovery. 

With  the  assistance  of  comments 
received  during  the  public  comment 
period  of  the  interim  final  rule,  the 
Department  of  Defense  has  been 
persuaded  that  such  solicitation  is 
unlikely  to  be  fruitful  unless  and  until 
the  local  community  provides  the 
necessary  investment  and  infrastructure 
for  development:  zoning,  public 
utilities,  etc.  As  a  result,  the  Department 
is  eliminating  the  “market  test”  and 
creating  with  this  Amendment  a  new 
process  for  an  EDC  that  will  consider 
such  information,  as  addressed  by  the 
local  redevelopment  plan. 

The  interim  final  rule  also  prescribed 
procedures  and  guidelines  for 
recoupment  of  value  by  the  Federal 
Government  if  and  when  net  proceeds 


were  realized  by  development.  Based 
upon  experience  since  its  publication 
and  public  comment,  the  Department  of 
Defense  is  persuaded  that  greater 
flexibility  is  needed  in  this  area. 

C.  Discussion 

The  interim  final  rule  amendment 
being  published  today  addresses  some 
of  the  concerns  raised  by  affected 
communities  and  others.  This 
amendment  eliminates  the  “market  test” 
requirements,  includes  a  new 
application  and  review  process  for  an 
Erie,  and  establishes  criteria  to  evaluate 
the  applications  as  a  substitute  for  the 
“market  test.”  Greater  flexibility  is  given 
to  the  Military  Departments  and  the 
communities  to  negotiate  the  terms  and 
conditions  of  the  EDC.  A  detailed 
application,  including  tlie  approved 
community  redevelopment  plan,  will 
now  be  the  basis  for  a  determination  of 
whether  or  not  an  LRA  will  be  eligible 
for  an  EDC.  The  application  and  review 
process  will  also  be  used  to  help 
determine  the  terms  and  conditions  of 
such  a  conveyance. 

This  Amendment  is  an  intermediate 
step  before  the  April  6, 1994,  interim 
final  rule  is  reissued  as  a  final  rule. 

•  What  is  an  Economic  Development 
Conveyance  (EDC)? 

An  EDC  is  a  new  process  for 
transferring  real  property  to  a  Local 
Redevelopment  Authority  (LRA)  to  help 
spur  local  economic  development  and 
job  creation.  An  EDC  may  be  with  or 
without  initial  payment  or  with  only 
partial  payment  at  time  of  transfer,  may 
be  at  or  below  the  estimated  fair  market 
value  of  the  property,  and  allows  for 
negotiated  terms  and  conditions  of 
payment  (consideration)  to  the 
Department  of  Defense.  These 
negotiations  must  be  fair  and  reasonable 
to  both  parties  and  strike  a  balance 
between  compensation  to  the  Federal 
taxpayer  and  the  need  for  the  EDC  to 
spur  redevelopment.  The  EDC  offers 
LRAs  an  additional  tool  to  use  in  the 
acquisition  of  former  military  base 
property. 

•  When  should  an  EDC  be  used? 

The  Federal  Property  and 

Administrative  Services  Act  (FPASA)  of 
1949  (40  U.S.C.  484)  and  airport  public 
benefit  authorities  (49  U.S.C.  47151- 
47153)  allow  for  public  benefit  transfers 
to  units  of  government  or  non-profit 
institutions  that  maintain  the  use  of 
property  for  a  public  purpose  including, 
but  not  limited  to,  parks,  public  health, 
education,  aviation,  historic 
monuments,  and  prisons.  Transfers  of 
property  under  public  benefit  transfers 
must  be  in  accordance  with  the 
sponsoring  Federal  agency  regulations. 
The  FPASA  also  allows  for  negotiated 
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sales  at  fair  market  value  to  public 
entities  for  public  purposes  or  diret:t 
sales  throu^  a  public  bid  process. 

The  EDC  should  be  used  when  the 
LRA  wants  to  obtain  property  for  job 
generating  purposes  and  it  is  not 


practicable  to  pay  fair  market  value  at 
the  time  of  transfer.  However,  the  EDC 
is  not  intended  to  supplant  other 
Federal  property  disposal  authorities 
and  cannot  be  used  if  the  intended  land 
■<se  can  be  accomplished  through 


another  authority  unless  unusual 
circumstances  are  presented  that 
demonstrate  that  the  needed  economic 
development  smd  job  generation  cannot 
occur  under  the  other  allowable  federal 
transfer  authority. 


Surplus  Federal  Property  Transfer  Methods  Available  to  LRAs 


Type  of  property,  piupo: 
method 


se.  or 


Public  Airport  Conveyance 


Public  Bertefit  Conveyance  Cat¬ 
egories: 

Historic  Monunfient _ _ _ 


Education  . . 

PuWic  Health . 

Pubfic  Park  or  Recreation 


Nof>-Federal  Correctional  FacH- 
ity. 

Port  Facility  _ 

Shrines,  Memorials,  or  Reli¬ 
gious  Uses  [only  as  part  of 
another  pubfic  benefit  con- 

veyance]2. 

Horrreless  Assistarv*  [Public 
Health)  3. 

Other  Specific  Conveyance  Cat¬ 
egories: 

Power  Transmission  Lines . 


Housing  for  Displaced  Persons 

Wtkffife  Conservation  . 

Federal-Aid  or  Other  Highways 
(to  States). 

Widening  oi  Public  Highways 
or  Streets. 

Negotiated  Sale . . — . . 

Public  Sale _ _ _ 


Ecorx)mic  Development  Convey¬ 
ance. 


Transfer 

type’ 

Federal  agercy  with  aiAhority 

FMV  discount 

Statutory  arxJ  regtiatory  authority 

Approved . 

Federal  Aviation  Administration . 

100%  . _.... 

49  U.S.C.  §§47151-47153.  41 

CFR  101-47.308-2 

Approved . 

Department  of  the  Interior . . 

100%  . 

FPASA  §203(k)(3).  41  CFR  101- 

47.308-3 

Sponsored  .... 

Department  of  Education . . 

Up  to  1(X3%  „ 

FPASA  §203(k)(1).  41  CFR  101- 

47.308^ 

Sponsored  .... 

Department  of  Health  arxl  Human 

Up  to  10(FI/o  - 

FPASA  §203(k){1),  41  CFR  101- 

Services. 

47.308-4 

Sponsored  .... 

Department  of  the  Interior  . 

Up  to  100%  .. 

FPASA  §203(k)(2).  41  CFR  101- 

47.308-7 

Approved . 

nepnitment  of  .liistir.p  . 

100%  . 

FPASA  §203(p)(1).  41  CFR  101- 

47.308^ 

Sporrsored  .... 

Department  of  Transportation  . . 

100%  . 

FPASA  §203(q) 

S(X)nsored _ 

Department  of  Education  or  De- 

Up  to  100%  .. 

41  CFR  101-47.308-5 

partment  of  Health  arxl  Human 

Services. 

SponscKed  .... 

Department  of  Health  and  Human 

Up  to  100%  .. 

42  U.S.C.  §  1 141 1.  FPASA  §203{k) 

Services. 

Military  OeparCmprit . 

None . 

SPA  §  13(d),  41  CFR  101-47.308- 

Rectuested** .. 

Military  Department  _  _ 

Up  to  100%  .. 

1  ” 

URARPAPA  §218.  41  CFR  101- 

47.308-8 

Approved . 

Department  of  the  Interior  . . 

Up  to  100%  .. 

16  U.S.C.  §667b-^J 

Sporrsored  .... 

Department  o1  Transportation  . 

100%  . . 

23  U.S.C.  §§107.317 

Approved . 

Military  Department  . 

Up  to  100%  _ 

40  U.S.C.  §345c 

Sale . 

MilitaiY  Dppfutmpnt  . 

None . . 

FPASA  §203{e).  41  CFR  101- 

47.304” 

Sale  . 

Military  Department . . . 

None . 

FPASA  §203{e).  41  101- 

47.304” 

Appro'/ed . 

Military  Department  . 

Up  to  lOOAb  .. 

NDAA  94.  Title  XXIX,  §2903 

'  Public  benefit  and  other  specific  corweyances  are  typically  either  approved  or  sponsored  by  the  authorized  Federal  agency.  In  approved 
transfers,  the  Federal  agerx:y  rruist  grant  its  approval  but  prc^rty  conveyarx^e  is  accomplished  by  the  Military  Department  In  spor^red  trans¬ 
fers.  the  Mriitary  Department  assigns  the  property  to  the  Federal  agency,  upon  request,  and  the  Federal  agency  is  responsibfe  for  conveyance  of 
•  the  property  to  its  recipient. 

^  Property  for  shrines,  mermriais  or  other  religious  purposes  is  ek^ble  for  public  b»)^it  conveyance  (P6C)  only  as  part  of  a  parcel  transferred 
under  anomer  P6C  mechanism. 

342  U.S.C.  §  1 141 1  designates  uses  (or  homeless  assistarx:e  as  a  specific  public  health  category  under  FPASA  §203{k)  and  gives  priority  to 
such  uses  when  considering  PBCs. 

‘‘When  the  activities  of  a  Federal  agerx^y  result  in  the  tfisplacement  of  persons  from  their  housing,  foe  Federal  agerxry  may  request  surplus 
property  for  replacement  housing.  Transfer  of  property  is  dkectty  from  foe  Military  Department  to  an  ebgible  State  agency. 

ACRONYMS 

CFR  Code  of  Federal  Regulations 

FMV  Fair  Market  Value 

FPASA  Federal  Property  and  Administrative  Services  Act.  40  U.S.C.  §483  et  seq. 

LRA  Local  Redevetopment  Authority 

NDAA  94  National  Defense  Authorization  Act  for  Fiscal  Year  1994,  P.L  103-160 

SPA  Surplus  Property  Act.  50  U.S.C.  App.  §  1622(d)  and  49  U.S.C.  §§47151-47153 

U.S.C.  United  States  Code 

URARPAPA  Uniform  Relocation  Assistance  and  Real  Property  Acquisition  Policies  Act  of  1970 


•  Who  Can  Receive  an  Economic: 
Development  Conveyance? 

An  LRA  is  the  only  entity  eligible  to 
receive  property  under  an  Economic 


Development  Conveyance.  An  LRA 
should  have  broad-based  membership, 
including,  but  not  limited  to, 
representatives  from  those  jurisdictions 


with  zoning  authemty  over  the  property. 
The  Secretary  of  Defense  shall  officially 
recognize  an  LRA  for  planning  and.'or 
implementation  throu^  die  Office  of 
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Economic  Adjustment.  Consequently, 
applications  submitted  by  entities  other 
than  LRAs  will  not  be  considered. 

•  When  should  an  application  for  an 
Economic  Development  Conveyance  be 
made? 

First,  an  ERA  must  be  organized  and 
a  redevelopment  plan  created.  The 
Department  of  Defense’s  Office  of 
Economic  Adjustment  can  provide 
guidance  and  technical  and  financial 
support  in  these  efforts.  Once  a 
redevelopment  plan  has  been  developed 
and  adopted,  the  LRA  can  then  submit 
an  EDC  application  to  the  Military 
Department  responsible  for  the 
property.  The  application  should  be 
submitted  by  the  LRA  after  consultation 
with  the  Military  Department  which 
shall  establish  a  reasonable  time  period 
for  submission  of  the  application. 

The  LRA  always  has  tne  option  of 
acquiring  property  under  the  FPASA 
and  thus  it  may  not  be  necessary  to 
complete  an  application  for  an  EDC 
within  the  stated  timetables.  LRAs  can 
discuss  the  various  transfer  options  with 
the  Military  Department. 

•  How  much  property  should  be 
included  in  an  Economic  Development 
Conveyance  application? 

The  EDC  should  be  used  by  LRAs  to 
obtain  large  parcels  of  the  base  rather 
than  merely  individu,')!  buildings.  The 
income  received  from  some  of  the 
higher  value  property  should  be  used  to 
offset  the  maintenance  and  marketing 
costs  of  the  less  desirable  parcels.  In 
order  for  this  conveyance  to  spur 
redevelopment,  large  parcels  must  be 
used  to  provide  an  income  stream  to 
assist  the  long-term  development  of  the 
property. 

•  Why  is  an  applic.ation  necessary? 

This  Amendment  to  the  interim  final 

rule  prescribes  that  an  application  be 
prepared  by  an  LRA  as  the  formal 
request  for  property,  to  better  assist  the 
Military  Department  in  considering 
requests  for  property  under  the 
Economic  Development  Conveyance 
(EDC).  This  information  also  will 
provide  the  basis  for  the  Military 
Department  to  respond  to  its  obligations 
under  Title  XXIX,  taking  into  account 
the  best  community-based  information 
on  the  proposed  conveyance  action.  A 
great  deal  of  information  necessary  for 
an  applicatign  is  readily  available  to  the 
LRA  through  the  community  planning 
process  and  supported  through  existing 
DoD  technical  and  financial  resources. 

Beyond  the  standard  planning 
information  collected  to  date,  LRAs 
should  incorporate  a  business  and 
development  component  into  their 
overall  base  reuse  planning  process  as  a 
basis  for  receiving  and  managing  the 
real  property.  This  supplemental  effort 


will  assist  LRAs  in  identifying  necessary 
implementation  resources  and  establish 
a  community-based  proposal  for  the 
Military  Department’s  consideration. 

The  Military  Departments  and  the  Office 
of  Economic  Adjustment  will  continue 
to  work  closely  with  the  affected  LRA  to 
ensure  that  an  adequate  planning  effort 
is  undertaken. 

•  What  must  an  application  contain? 
The  application  should  explain  why 
an  EDC  is  necessary  for  economic 
redevelopment  and  job  creation.  The 
application  should  contain  the 
following  elements. 

1.  A  copy  of  the  adopted 
Redevelopment  Plan. 

2.  A  project  narrative  including  the 
following: 

— A  general  description  of  property 
requested. 

— A  description  of  the  intended  uses. 

— A  description  of  the  economic  impact 
of  closure  on  the  local  communities. 

— A  description  of  the»financial 
condition  of  the  community  and  the 
prospects  for  redevelopment  of  the 
property. 

— A  statement  of  how  the  EDC  is 
consistent  with  the  overall 
Redevelopment  Plan. 

3.  A  description  of  how  the  EDC  will 
contribute  to  short-  and  long-term  job 
creation  and  economic  redevelopment 
of  the  base  and  community,  including 
projected  number,  and  type,  of  new  jobs 
it  will  assist  in  creating. 

4.  A  business  and  development  plan 
for  the  EDC  parcel,  including  such 
elements  as: 

— A  development  timetable,  phasing 
plan  and  cash  flow  analysis. 

— A  market  and  financial  feasibility 
analysis  describing  the  economic 
viability  of  the  project,  including  an 
estimate  of  net  proceeds  over  a 
fifteen-year  period,  the  proposed 
consideration  or  payment  to  the 
Department  of  Defense,  and  the 
estimated  fair  market  value  of  the 
property. 

— A  cost  estimate  and  justification  for 
infrastructure  and  other  investments 
needed  for  the  development  of  the 
EDC  parcel. 

— Local  investment  and  proposed 
financing  strategies  for  the 
development. 

5.  A  statement  describing  why  other 
authorities — such  as  negotiated  sale  and 
public  benefit  transfers  for  education, 
parks,  public  health,  aviation,  historic 
monuments,  prisons,  and  wildlife 
conservation — cannot  be  used  to 
accomplish  the  economic  development 
and  job  creation  goals. 

6.  If  a  transfer  is  requested  for  less 
than  the  estimated  fair  market  value — 


with  or  without  initial  payment  at  the 
time  of  transfer — ^then  a  statement 
should  be  provided  justifying  a 
discount.  The  statement  should  include 
the  amount  and  form  of  the  proposed 
consideration,  a  payment  schedule,  the 
general  terms  and  conditions  for  the 
conveyance,  and  projected  date  of 
conveyance. 

7.  A  statement  of  the  LRA’s  legal 
authority  to  acquire  and  dispose  of  the 
property. 

Additional  information  may  be 
requested  by  the  Military  Departments 
to  allow  for  a  better  evaluation  of  the 
application.  LRAs  are  encouraged  to  use 
site  information  available  from  the 
Military  Departments,  including 
maintenance  and  caretaking  expenses. 

•  What  criteria  will  be  used  to  make 
a  determination  on  the  application? 

After  receipt  of  an  application  for  an 
EDC,  the  Secretary  of  Ae  Military 
Department  will  determine  whether  an 
EDC  is  appropriate  to  spur  economic 
development  and  job  creation  and 
examine  whether  the  terms  and 
conditions  proposed  are  fair  and 
reasonable.  The  Military  Department 
may  also  consider  information 
independent  of  the  application,  such  as 
views  of  other  Federal  agencies, 
appraisals,  caretaker  costs  and  other 
relevant  information. 

The  following  criteria  and  factors  will 
be  used,  as  appropriate,  to  determine 
whether  a  community  is  eligible  for  an 
EDC  and  to  evaluate  the  proposed  terms 
and  conditions  of  the  EDC,  including 
price,  time  of  payment  and  other 
relevant  methods  of  compensation  to 
the  Federal  Government. 

•  Adverse  economic  impact  of 
closure  on  the  region  and  potential  for 
economic  recovery  after  an  EDC. 

•  Extent  of  short-  and  long-term  job 
generation. 

•  Consistency  with  the  overall 
Redevelopment  Plan. 

•  Financial  feasibility  of  the 
development,  including  market  analysis 
and  the  need  and  extent  of  proposed 
infrastructure  investment. 

•  Extent  of  State  and  local  investment 
and  level  of  risk  incurred. 

•  Current  local  and  regional  real 
estate  market  conditions. 

•  Incorporation  of  other  Federal 
agency  interests  and  concerns,  and 
applicability  of,  and  conflicts  with, 
other  Federal  property  disposal 
authorities. 

•  Relationship  to  the  overall  Military 
Department  disposal  plan  for  the 
installation. 

•  Economic  benefit  to  the  Federal 
Government,  including  protection  and 
maintenance  cost  savings  and 
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anticipated  consideration  from  the 
transfer. 

•  Compliance  with  applicable 
Federal,  State,  and  local  laws  and 
regulations. 

•  What  are  the  guidelines  for 
determining  the  terms  and  conditions  of 
consideration? 

•  The  individual  circumstances  of 
each  community  and  each  base  mean 
that  the  amount  and  type  of 
consideration  may  vary  from  base  to 
base.  This  amendment  gives  greater 
discretion  and  flexibility  to  the  Military 
Departments  to  negotiate  with  the  LRA 
to  arrive  at  an  appropriate  arrangement. 
Due  to  the  circumstances  of  a  particular 
site,  the  base’s  value  may  be  high  or 
low,  and  the  range  of  the  estimated 
present  fair  market  value  may  be  broad 
or  narrow.  Where  there  is  value,  the 
Department  of  Defense  has  an  obligation 
under  Title  XXIX  of  the  National 
Defense  Authorization  Act  for  FY  1994 
to  obtain  consideration  within  the 
estimated  range  of  present  fair  market 
value,  or  to  justify  why  such 
consideration  was  not  realized. 

•  Taking  into  account  all  information 
provided  in  the  EDC  application  and 
any  additional  information  considered 
relevant,  the  Military  Department  will 
contract  for  or  prepare  an  estimate  of  the 
fair  market  value  of  the  property,  which 
may  be  expressed  as  a  range  of  values. 
The  Military  Department  shall  consult 
with  the  LRA  on  valuation  assumptions, 
guidelines  and  on  instructions  given  to 
the  person(s)  making  the  estimation  of 
value. 

•  As  stated  above,  the  EDC 
application  must  contain  a  statement 
that  proposes  general  terms  and 
conditions  of  the  conveyance,  as  well  as 
the  amount  and  type  of  the 
consideration,  a  payment  schedule,  and 
projected  date  of  conveyance.  After 
reviewing  the  application,  the  Military 
Department  has  the  discretion  and 
flexibility  to  enter  into  one  of  two  types 
of  agreements: 

1.  Consideration  within  the  estimated 
range  of  present  fair  market  value,  as 
determined  by  the  Secretary  of  the 
Military  Department.  The  Military 
Department  can  be  flexible  about  the 
terms  and  conditions  of  payment,  and 
can  provide  financing  on  the  property. 
The  payment  can  be  in  cash  or  in-kind, 
and  can  be  paid  at  time  of  transfer  or  at 
a  time  in  the  future.  The  Military 
Departments  will  have  the  discretion 
and  flexibility  to  enter  into  agreements 
that  specify  the  form  and  cunount  of 
consideration  and  ensures  that 
consideration  is  within  the  estimated 
range  of  fair  market  value  at  the  time  of 
application.  Such  methods  of  payment 
could  include:  participation  in  the  gross 


or  net  cash  flow,  deferred  payments, 
mortgages  or  other  financing 
arrangements. 

2.  Consideration  below  the  estimated 
range  affair  market  value,  where  proper 
justification  is  provided.  If  a  discount  is 
found  by  the  Secretary  of  the  Military 
Department  to  be  necessary  to  foster 
local  economic  redevelopment  and  job 
creation,  the  amount  of  consideration 
can  be  below  the  estimated  range  of  fair 
market  value.  Again,  the  terms  and 
conditions  of  payment  wdll  be 
negotiated  between  the  Military 
Department  and  the  LRA. 

(a),  justification.  Proper  justification 
for  a  discount  shall  be  based  upon  the 
findings  in  the  business  and 
development  plan  contained  in  the  EDC 
application. 

Development  economics,  including 
absorption  schedules  and  legitimate 
infrastructure  costs,  would  provide  a 
basis  for  such  justification.  The  ability 
to  pay  at  time  of  conveyance  or  to  obtain 
financing  would  not  be  a  proper 
justification,  since  payment  terms  and 
conditions  can  be  negotiated. 

•  In  negotiating  the  terms  and 
conditions  of  consideration  with  the 
LRA,  the  Secretary  of  the  Military 
Department  must  determine  that  a  fair 
and  reasonable  compensation  to  the 
Federal  Government  will  be  realized 
firom  the  EDC.  Where  property  is 
transferred  under  an  EDC  at  an  amount 
less  than  the  estimated  range  of  fair 
market  value,  the  Military  Department 
shall  prepare  a  written  explanation  of 
why  the  consideration  was  less  than  the 
estimated  range  of  present  fair  market 
value. 

D.  Executive  Order  12866 

It  has  been  determined  that  these 
amendments  are  a  significant  regulatory 
action.  The  amendments  to  the  rule 
raise  novel  policy  issues  arising  out  of 
the  President’s  priorities. 

E.  Regulatory  Flexibility  Act 

This  rule  amendment  is  not  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.,)  because  the  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  primary  effect  of  this 
amendment  will  be  to  reduce  the 
burden  on  local  communities  of  the 
Government’s  property  disposal  process 
at  closing  military  installations  and  to 
accelerate  the  economic  recovery  of  the 
relatively  small  number  of  communities 
that  will  be  aftected  by  the  closure  of 
nearby  military  installations. 

F.  Paperwork  Reduction  Act 

The  Rule  amendment  is  not  subject  to 
the  Paper  Reduction  Act  because  it 


imposes  no  obligatory  information 
requirements  beyond  internal  DoD  use. 

List  of  Subjects  in  32  CFR  Parts  90  and 
91 

Community  development. 

Government  employees.  Military 
personnel.  Surplus  Government 
property. 

PART  90— REVITALIZING  BASE 
CLOSURE  COMMUNITIES 

1.  The  authority  citation  for  32  CFR 
part  90  continues  to  read  as  follows: 

Authority:  10  U.S.C.  2687  note. 

§  90.4  [Removed  and  Reserved] 

2.  Section  90.4(aKl)(iii)  is  removed 
and  reser\’ed. 

3.  Section  90.4(b)  is  revised  to  read  as 
follows: 

§90.4  Policy. 

It  H  It  it  It 

(b)  In  implementing  Title  XXIX  of 
Public  Law  103-160,  it  is  DoD  policy  to 
convey  property  to  a  Local  • 
Redevelopment  Authority  (LRA)  to  help 
foster  economic  development  and  job 
creation  when  other  federal  property 
disposal  options  cannot  achieve  such 
objectives.  Conveyances  to  the  LRA  w'ill 
be  made  under  terms  and  conditions 
designed  to  facilitate  local  economic 
redevelopment  and  job  creation,  and 
may  be  made  at  less  than  fair  market 
value,  with  proper  justification. 

it  It  it  it  It 

PART  91— REVITALIZING  BASE 
CLOSURE  COMMUNITIES— BASE 
CLOSURE  COMMUNITY  ASSISTANCE 

4.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  2687  note. 

4 A.  Section  91.4  is  revised  to  read  as 
follows: 

§91.4  Policy. 

It  is  DoD  policy  to  convey  property  to 
a  Local  Redevelopment  Authority  (LRA) 
to  help  foster  economic  development 
and  job  creation  when  other  federal 
property  disposal  options  cannot 
achieve  such  objectives.  Conveyances  to 
the  LRA  will  be  made  under  terms  and 
conditions  designed  to  facilitate  local 
economic  redevelopment  and  job 
creation,  and  may  be  made  at  less  than 
fair  market  value,  with  property 
justification.  This  regulation  does  not 
create  any  rights  and  remedies  and  may 
not  be  relied  upon  by  any  person, 
organization,  or  other  entity  to  allege  a 
denial  of  any  rights  or  remedies  other 
than  those  provided  by  Pub.  L.  103-160. 
Title  XXIX. 
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§  91.7  [Removed  and  Reserved] 

5.  Section  91.7(d)  is  removed  and 
reserved. 

6.  Sections  91.7  (e)  and  (f)  are  revised 
to  read  as  follows: 

§91.7  Procedures. 

***** 

(e)  Economic  Development 
Conveyances 

(1)  Section  2903  of  Public  Law  103- 
160  gives  the  Secretary  of  Defense  the 
authority  to  transfer  property  to  local 
redevelopment  authorities  for 
consideration  in  cash  or  in  kind,  with  or 
without  initial  payment  or  with  only 
partial  payment  at  time  of  transfer,  at  or 
below  the  estimated  fair  market  value  of 
the  property.  This  authority  creates  an 
additional  tool  for  local  communities  to 
help  spur  economic  opportunity 
throu^  a  new  real  property  conveyance 
method  specifically  designed  for 
economic  development,  referred  to  as 
the  "Economic  Development 
Conveyance”  (EDC). 

(2)  The  EDC  should  only  be  used 
when  other  Federal  property  disposal 
authorities  for  the  intended  land  use 
cannot  be  used  to  accomplish  the 
necessary  economic  redevelopment. 

(3)  Before  making  an  EDC,  the 
Military  Department  must  prepare  an 
estimate  of  the  present  fair  market  value 
of  the  property,  which  may  be  expressed 
as  a  range  of  values.  The  Military 
Department  shall  consult  with  the  Local 
Redevelopment  Authority  on  valuation 
assumptions,  guidelines  and  on 
instructions  given  to  the  person(s) 
making  the  estimation  of  value,  but 
shall  be  fully  responsible  for  completion 
of  the  valuation. 

(4)  A  Local  Redevelopment  Authority 
(LRA)  is  the  only  entity  able  to  receive 
property  under  an  Economic 
Development  Conveyance.  An  LRA 
should  have  broad-based  membership, 
including,  but  not  limited  to 
representatives  ft’om  those  jurisdictions 
with  zoning  authority  over  the  property. 
The  Secretary  of  Defense  shall  officially 
recognize  an  LRA  for  planning  and/or 
implementation  through  the  Office  of 
Economic  Adjustment. 

(5)  A  properly  completed  application 
will  be  Uie  basis  for  a  decision  on 
whether  an  LRA  will  be  eligible  for  an 
Economic  Development  Conveyance. 

An  application  should  be  submitted  by 
the  LRA  after  a  Redevelopment  Plan  is 
adopted  by  the  LRA.  The  Secretary  of 
the  Military  Departments  shall  establish 
a  reasonable  time  period  for  submission 
of  the  EDC  application  after 
consultation  with  the  LRA.  The  Services 
will  review  the  appfications  and  make 

a  decision  whether  to  make  an  EDC 
based  on  the  criteria  specified  in 


paragraph  (e)(7)  of  this  section.  The 
terms  and  conditions  of  the  EDC  will  be 
negotiated  between  the  Military 
Departments  and  the  LRA.  Bases  in 
rural  areas  shall  be  conveyed  withjno 
consideration  if  they  meet  the  standards 
in  paragraph  (f)(3)  of  this  section. 

(6)  The  application  should  explain 
why  an  EDC  is  necessary  for  economic 
redevelopment  and  job  creation. 

In  addition  to  the  elements  in 
paragraph  (e)(6)  of  this  section,  after 
Military  Department  review  of  the 
application,  additional  information  may 
be  requested  to  allow  for  a  better 
evaluation  of  the  application.  The 
application  should  contain  the 
following  elements: 

(i)  A  copy  of  the  adopted 
redevelopment  plan. 

(ii)  A  project  narrative  including  the 
following: 

(A)  A  general  description  of  property 
requested. 

(B)  A  description  of  the  intended 
uses. 

(C)  A  description  of  the  economic 
impact  of  closure  on  the  local 
communities. 

(D)  A  description  of  the  financial 
condition  of  the  community  and  the 
prospects  for  redevelopment  of  the 
property. 

(E)  A  statement  of  how  the  EDC  is 
consistent  with  the  overall 
Redevelopment  Plan. 

(iii)  A  description  of  how  the  EDC 
will  contribute  to  short-  and  long-term 
job  creation  and  economic 
redevelopment  of  the  base  and 
community,  including  projected 
number,  and  type  of  new  jobs  it  will 
assist  in  creating. 

(iv)  A  business  and  development  plan 
for  the  EDC  parcel,  including  such 
elements  as: 

(A)  A  development  timetable,  phasing 
plan  and  cash  flow  analysis. 

(B)  A  market  and  financial  feasibility 
analysis  describing  the  economic 
viability  of  the  project,  including  an 
estimate  of  net  proceeds  over  a  fifteen- 
year  period,  the  proposed  consideration 
or  payment  to  the  Department  of 
Defense,  and  the  estimated  fair  market 
value  of  the  property. 

(C)  A  cost  estimate  and  justification 
for  infrastructure  and  other  investments 
needed  for  the  development  of  the  EDC 
parcel. 

(D)  Local  investment  and  proposed 
financing  strategies  for  the 
development. 

(v)  A  statement  describing  why  other 
authorities — such  as  negotiated  sale  and 
public  benefit  transfers  for  education, 
parks,  public  health,  aviation,  historic 
monuments,  prisons,  and  wildlife 
conservation — cannot  be  used  to 


accomplish  the  economic  development 
and  job  creation  goals. 

(vi)  If  a  transfer  is  requested  for  less 
than  the  estimated  fair  market  value 
(“FMV”),  with  or  without  initial 
payment  at  the  time  of  transfer,  then  a 
statement  should  be  provided  justifying 
the  discount.  The  statement  should 
include  the  amount  and  form  of  the 
proposed  consideration,  a  payment 
schedule,  the  general  terms  and 
conditions  for  the  conveyance,  and 
projected  date  of  conveyance. 

(vii)  A  statement  of  the  LRA’s  legal 
authority  to  acquire  and  dispose  of  the 
property, 

(7)  After  receipt  of  an  application  for 
an  EDC,  the  Secretary  of  the  Military 
Department  will  determine  whether  an 
EDC  is  needed  to  spur  economic 
development  and  job  creation  and 
examine  whether  the  terms  and 
conditions  proposed  are  fair  and 
reasonable.  The  Military  Department 
may  also  consider  information 
independent  of  the  application,  such  as 
views  of  other  Federal  agencies, 
appraisals,  caretaker  costs  and  other 
relevant  material.  The  Military 
Department  may  propose  and  negotiate 
any  alternative  terms  or  conditions  that 
it  considers  necessary. 

(8)  The  following  factors  will  be 
considered,  as  appropriate,  in 
evaluating  the  application  and  the  terms 
and  conditions  of  the  proposed  transfer, 
including  price,  time  of  payment  and 
other  relevant  methods  of  compensation 
to  the  Federal  Government. 

(i)  Adverse  economic  impact  of 
closure  on  the  region  and  potential  for 
economic  recovery  after  an  EDC. 

(ii)  Extent  of  short-  and  long-term  job 
generation. 

(iii)  Consistency  with  overall 
Redevelopment  Plan. 

(iv)  Financial  feasibility  of  the 
development,  including  market  analysis 
and  need  and  extent  of  proposed 
infrastructure  and  other  investments. 

(v)  Extent  of  State  and  local 
investment  and  level  of  risk  incurred. 

(vi)  Current  local  and  regional  real 
estate  market  conditions. 

(vii)  Incorporation  of  other  Federal 
agency  interests  and  concerns,  and 
aprplicability  of,  and  conflicts  with, 
other  Federal  property  disposal 
authorities. 

(viii)  Relationship  to  the  overall 
Military  Department  disposal  plan  for 
the  installation. 

(ix)  Economic  benefit  to  the  Federal 
Government,  including  protection  and 
maintenance  cost  savings  and 
anticipated  consideration  from  the 
transfer. 
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(x)  Compliance  with  applicable 
Federal,  State,  and  local  laws  and 
regulations. 

(f)  Consideration. 

(1)  For  conveyances  made  pursuant  to 
section  91, 7(e),  Economic  Development 
Conveyances,  the  Secretary  of  the 
Military  Department  will  review  the 
application  for  an  EDC  and  negotiate  the 
terms  and  conditions  of  each  transaction 
with  the  LRA.  The  Military  Departments 
will  have  the  discretion  and  flexibility 
to  enter  into  agreements  that  specify  die 
form,  amount,  and  payment  schedule. 
The  consideration  may  be  at  or  below 
the  estimated  fair  market  value,  with  or 
without  initial  payment,  in  cash  or  in- 
kind  and  paid  over  time.  An  EDC  must 
be  one  of  the  two  following  types  of 
agreements; 

(1)  Consideration  within  the  estimated 
range  of  present  fair  meuket  value,  as 
determined  by  the  Secretary  of  the 
Military  Department.  Payments  must  be 
made  to  ensure  consideration  is  within 
the  estimated  range  of  fair  market  value 
at  the  time  of  application. 

(ii)  Consideration  can  be  below  the 
estimated  range  of  fair  market  value, 
when  proper  justification  is  provided. 
The  amount  of  consideration  can  be 
below  the  estimated  range  of  fair  market 
value,  if  the  Secretary  of  the  Military 
Department  determines  that  a  discount 
is  necessary  for  economic 
redevelopment  and  job  creation. 

(2)  The  amount  of  consideration  paid 
in  the  future  shall  equal  the  present 
value  of  the  agreed-upon  fair  market 
value  or  discounted  fair  market  value. 
Additional  provisions  may  be 
incorporated  in  the  conveyance 
documents  to  protect  the  Department’s 
interest  in  obtaining  the  agreed  upon 
consideration.  Also,  the  standard  GSA 
excess  profits  clause,  appropriately 
tailored  to  the  transaction,  will  be  used 
in  the  conveyance  documents  to  the 
LRA. 

(3)  In  a  rural  area,  as  defined  by  this 
rule,  any  EDC  approved  by  the  Secretary 
of  the  Military  Department  shall  be 
made  without  consideration  when  the 
base  closure  will  have  a  substantial 
adverse  impact  on  the  economy  of  the 
communities  in  the  vicinity  of  the 
installation  and  on  the  prospect  for  their 
economic  recovery.  The  Secretary  of  the 
Military  Department  concerned  will 
determine  if  these  two  conditions  are 
met  based  on  all  the  information 
considered  in  the  application  for  an 
Economic  Development  Conveyance. 
Specific  attention  will  be  placed  on  the 
business  cmd  development  plan 
submitted  as  part  of  the  EDC  application 


and  the  criteria  listed  in  section 
91.7(e)(8)  will  be  used. 

(4)  In  those  instances  in  which  an 
EDC  is  made  for  consideration  below 
the  range  of  the  estimated  present  fair 
market  value  of  the  property — or  if  the 
estimated  fair  market  value  is  expressed 
as  a  range  of  values,  below  the  lowest 
value  in  that  range — the  Military 
Department  shall  prepare  a  written 
explanation  why  the  estimated  fair 
market  value  was  not  obtained. 
Additionally,  the  Military  Departments 
must  prepare  a  WTitten  statement 
explaining  why  other  Federal  property 
transfer  authorities  could  not  be  used  to 
generate  economic  redevelopment  and 
job  creation. 

«  *  *  *  • 

Dated:  October  20, 1994. 

L.M.  Byniun, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  94-26504  Filed  10-25-94:  8:45  am| 
BILUNG  CODE  S000-04-M 


ENVIffONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[TN  132-1 -6436a:  FRL-6087-9] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  Due  to  an  adverse  comment, 
EPA  is  removing  the  approval  of  a 
marginal  nonattainment  area  state 
implementation  plan  (SIP)  revision  for 
Mem  phis/ Shelby  County,  Tennessee, 
submitted  by  the  State  of  Tennessee  for 
the  purpose  of  bringing  about 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone. 
'The  original  action  was  published  in  the 
Federal  Register  on  August  4, 1994.  as 
a  direct  final  rule.  59  FR  39692.  As 
stated  in  the  Federal  Register 
document,  if  adverse  or  critical 
comments  were  received  by  September 
6, 1994,  the  effective  date  would  be 
delayed  and  timely  notice  would  be 
published  in  the  Federal  Register. 
Therefore,  due  to  receiving  an  adverse 
comment  within  the  comment  period. 
EPA  is  removing  amendments  relating 
to  the  SIP  revision  for  Memphis/Shelby 
County,  TN,  in  the  final  rule  and  will 
address  all  public  comments  received  in 


a  subsequent  final  rule  based  on  the 
proposed  rule  also  published  on  August 
4. 1994.  59  FR  39715.  EPA  will  not 
institute  a  second  comment  period  on 
this  document. 

EFFECTIVE  DATE:  October  26. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  C.  Borel,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch.  United  States  Environmental 
Protection  Agency,  Region  IV.  345 
Courtland  Street  NE,  Atlanta,  Georgia 
30365,  (404)  347-3555,  x4197. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  located  in  the  final  rules  section  of 
the  August  4, 1994,  Federal  Register, 
and  in  the  short  informational  notice 
located  in  the  proposed  rule  section  of 
the  August  4, 1994,  Federal  Register. 

List  of  Subjects 
40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated;  September  23. 1994. 

|ohn  H.  Hankinson,  Jr.. 

Regional  Administrator. 

Parts  52  and  81  of  chapter  I.  title  40. 
Code  of  Federal  Regulations,  are 
amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  RR — ^Tennessee 

§52.2220  [Amended] 

2.  Section  52.2220  is  amended  by 
removing  paragraph  (c)(122). 

PART  81— [AMENDED] 

1,  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-767  Iq. 

2.  Section  81.343  is  amended  by 
removing  the  entry  for  “Shelby  County” 
from  the  attainment  status  designation 
table  for  ozone  and  by  adding  a  new 
entry'  as  the  second  entry  in  the  table  to 
read  as  follows: 

§  81 .343  Tennessee. 

«t  *  «  «  « 
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Tennessee— Ozone 


Designation  area 


Designated 


Classification 


Date’ 


Type 


Date’ 


Type 


Metnphis  Area:  Shetoy  County  . . . . .  — - -  Nonattainment  . .  Marginal. 

•  •  •  •  • 

’  This  date  is  November  15, 1990,  unless  othenwise  noted. 
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BILLMG  CODE  SSSO-SO-P 

40  CFR  Part  112 

[FRL-6086-4] 

Request  for  Data  and  Comment  on 
Response  Strategies  for  Facilities  That 
Handle,  Store,  or  Transport  Certain 
Non-Petroleum  Oils 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  and  request  for  data. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  publishing  a 
notice  and  request  for  data  regarding 
issues  concerning  the  Clean  Water  Act 
section  311  (as  amended  by  the  Oil 
Pollution  Act  of  1990)  requirements  for 
facility  response  plan  preparation  as 
applied  to  non- transportation-related, 
onshore  facilities  that  handle,  store,  or 
transport  animal  fats  and  vegetable  oils. 
This  notice  is,  in  part,  in  response  to  a 
Petition  for  reconsideration  of  EPA’s 
final  facility  response  plan  rule  (Final 
Rule),  (59  FR  34070,  July  1, 1994), 
submitted  to  EPA  by  seven  agricultural 
organizations.  The  Petition  asserts  that 
EPA  does  not  adequately  treat  these  oils 
differently  from  petroleum  and  toxic 
non-petroleum  oils  in  the  Final  Rule.  In 
support  of  their  Petition,  these 
organizations  rely  on  studies  that  draw 
several  conclusions  concerning  the 
physical,  toxicological,  and  chemical 
properties  of  animal  fats  and  vegetable 
oils  compared  with  other  types  of  oil. 
This  notice  summarizes  the  Petition, 
and  asks  for  data  and  comment  to  assist 
EPA  in  determining  whether  and  how 
the  differences  in  properties  of  various 
oils  warrant  further  different  treatment, 
including  possibly  creating  separate 
facility  response  plan  regulatory  regimes 
for  these  oils  beyond  the  regime 
established  in  the  July  1, 1994  Final 
Rule. 

OATES:  Submit  written  comments  on 
this  notice  on  or  before  January  24, 

1995. 


ADDRESSES:  Address  comments  on  this 
notice  to  the  docket  cleric  at  the 
following  address:  U.S.  Environmental 
Protection  Agency,  SPCX)-3, 401  M 
Street,  SW.,  Washington,  DC  20460. 

Send  one  original  and  two  copies  to  the 
regulatory  docket  and  identify  the 
copies  by  regulatory  docket  reference 
number  SPCC-3.  The  docket  is  open 
horn  9:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Docket  materials,  including 
any  materials  referenced  in  this  notice, 
may  be  reviewed  by  appointment 'by 
calling  (202)  260-3046.  (The  titles  of 
docket  materials  referenced  in  this 
notice  are  listed  in  Section  VI.) 

Interested  persons  may  copy  a 
maximum  of  266  pages  horn  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  are  $0.15  per  page,  plus  a  $25.00 
administrative  fee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bobbie  Lively-Diebold,  Oil  Pollution 
Response  and  Abatement  Brancdi, 
Emergency  Response  Division  (5202G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460,  at  (703)  356-8744;  the  ERNS/ 
spec  Information  line  at  (202)  260- 
2342;  or  the  RCRA/Superfund  Hotline  at 
(800)  424-9346  (in  the  Washington,  DC 
metropolittin  area,  |703]  412-9810).  The 
Telecommunications  Device  for  the  Deaf 
(TDD)  Hotline  number  is  (800)  553- 
7672  (in  the  Washington,  DC 
metropolitan  area,  (703)  412-3323), 

SUPPLEMENTARY  INFORMATION: 

I.  Background 
A.  Introduction 

On  July  1, 1994,  EPA  published  its 
Final  Rule  amending  the  Oil  Pollution 
Prevention  regulation  (40  CFR  part  112) 
to  incorporate  new  requirements  to 
implement  section  4202(a)(6)  of  the  Oil 
Pollution  Act  of  1990  (OP A),  amending 
section  311())(5)  of  the  Clean  Water  Act 
(CWA).  (See  33  U.S.C.  1321(j)(5).)  (Oil 
Pollution  Prevention;  Non- 
Transportation-Related  Onshore 
Facilities;  Final  Rule,  59  FR  34070,  July 
1, 1994.)  The  Final  Rule  directs  certain 
facility  owners  and  operators  to  prepare 


plans  for  responding  to  a  worst  case 
discharge  of  oil,  and  to  a  substantial 
threat  of  such  a  discharge.  Under 
authority  of  section  311())(1)(C)  of  the 
CWA,  the  Final  Rule  requires  planning 
for  a  small  and  medium  discharge  of  oil. 
as  appropriate. 

Under  section  4202(a)(6)  of  the  OPA, 
these  planning  requirements  apply  to 
owners  and  operators  of  all  offshore 
facihties  and  any  onshore  facility  that, 
"because  of  its  location,  could 
reasonably  be  expected  to  cause 
substantial  harm  to  the  environment  by 
discharging  into  or  on  the  navigable 
waters,  adjoining  shorelines,  or  the 
exclusive  economic  zone."  OPA  directs 
owners  and  operators  of  these  facilities 
to  prepare  a  plan  for  responding  “to  the 
maximum  extent  practicable,  to  a  worst 
case  discharge,  and  to  a  substantial 
threat  of  such  a  discharge  of  oil  or  a 
hazardous  substance."  The  July  1, 1994, 
Final  Rule  establishes  requirements  for 
plans  for  responding  to  discharges  of  oil 
from  certain  onshore  facihties  within 
EPA’s  jurisdiction. 

EPA  published  the  proposed  facility 
response  plan  rule  on  February  17, 1993 
(58  FR  8824).  One  of  the  issues  on 
which  the  Agency  received  comment 
was  whether  EPA  should  establish 
separate  response  plan  requirements 
and  selection  criteria  for  owners  or 
operators  of  facilities  that  handle,  store, 
or  transport  non-petroleum  oils.  Among 
other  things,  some  commenters  argued 
that  fundamental  chemical  and  physical 
differences  between  petroleum  and  non¬ 
petroleum  oils  indicate  the  necessity  for 
different  response  techniques  and 
equipment.  At  least  two  comments  on 
the  proposed  rule  asserted  that  lack  of 
toxicity  was  a  property  distinguishing 
some  non-petroleiun  oils  both  from 
petroleum  and  other  non-petroleum 
oils.  (See  letters  commenting  on  the 
February  17, 1993,  proposed  rule  from 
the  National  Renderers  Association 
(SPCC-2Pr-2-1248j;  and  on  behalf  of  the 
American  Soybean  Association,  the 
Com  Refiners  Association,  the  National 
Com  Growers  Association,  the  Institute 
of  Shortening  &  Edible  Oils,  the 
National  Cotton  Council,  the  National 
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Cottonseed  Products  Association,  and 
the  National  Oilseed  Proc^sors 
Association,  [SPCC-2P-2-L341.)  The 
letter  on  behalf  of  the  seven  agricultural 
organizations  [SPCC-2P-2-L34]  asked 
EPA  to  “provide  for  a  different  approach 
to  response  and  removal  methodologies 
for  these  substances  than  that  required 
for  petroleum  oil.” 

EPA’s  Final  Rule  for  non¬ 
transportation-related  facility  response 
plans  provides  a  strategy  for  petroleum 
oils  and  non-petroleum  oils  that  gives  a 
considerably  greater  degree  of  flexibility 
to  owners  and  operators  of  non- 
petrolemn  oil  facilities  than  to  owners 
and  operators  of  p>etroleum  oil  facilities 
in  designing  their  plans.  The  Petitioners 
contend  that  EPA  should  avoid  treating 
the  category  animal  fats  and  vegetable 
oils  with  the  category  toxic,  non¬ 
petroleum  oils.  EPA  addressed  the 
likely  differences  in  responding  to 
petroleum  oil  as  opposed  to  non¬ 
petroleum  oil,  and  created  an  approach 
that  allows  owners  or  operators  of 
facilities  that  handle,  store,  or  transport 
non-petroleum  oils  flexibility  to 
determine  appropriate  response 
equipment  levels  within  the  fransework 
established  by  the  regulation  (See 
Section  7.7  of  Appendix  E  to  40  CFR 
part  112).  The  Agency  provided  further 
flexibility  by  allowing  the  Regional 
Administrators  (RA)  to  assess  the 
adequacy  of  response  plans  including 
those  for  non-p^roleum  facilities, 
recognizing  the  greater  knowledge  RAs 
have  about  facilities  and  geographic- 
specific  environmental  areas  within 
their  Regions. 

EPA’s  approach  for  the  identification 
of  response  resources  for  non-petroleum 
oil  facilities  is  adapted  from,  and 
consistent  with,  the  U.S.  Coast  Guard’s 
(USCG)  interim  final  rule  establishing 
response  plan  requirements  under  the 
OPA  for  owners  and  operators  of 
marine-transportation-related,  non¬ 
petroleum  oil  facilities.  (See  33  CFR  part 
154.  The  docket  includes  a  chart 
comparing  USCG  plan  resource 
requirements  for  petroleum  and  non- 
petrolemn  oil  facilities,  and  referencing 
the  applicable  sections  of  the  USCG 
facility  response  plan  rule.)  As  with  the 
USCG  Interim  Final  Rule,. the  EPA 
approach  gives  these  facility  owners  and 
operators  substantial  latitude  in 
calculating  required  response  resources 
for  their  non-petroleum  facilities. 

To  calculcite  resources  for  non- 
petroleum  oil  facilities,  an  owner  or 
operator  is  not  limited  to  usii^ 
emulsification  or  evaporation  factors  in 
Appendix  E  (the  Equipment  Appendix) 
of  the  Final  Rule,  as  required  for 
petroleiun  oil  facilities.  Rather,  these 
owners  and  operators  must:  (1)  show 


procedures  and  strategies  for  responding 
to  the  maximum  extent  practicable  to  a 
worst  case  discharge;  (2)  show  sources 
of  equipment  and  supplies  necessary  to 
locate,  recover,  and  mitigate  discharges; 
(3)  demonstrate  that  the  equipment 
identifled  in  the  plan  will  work  under 
the  conditions  and  in  the  areas  that  the 
plan  covers,  and  reach  the  area  within 
required  times;  and  (4)  ensure  the 
availability  of  required  resoiirces  by 
contract  or  other  approved  means.  EPA 
does  not  prescribe  the  type  and  amount 
of  equipment  that  response  plans  for 
non-petroleum  oil  discharges  must 
identify  (See  Section  7.7  of  Appendix  E 
to  40  CFR  part  112). 

EPA’s  Final  Rule  is  consistent  with 
the  eWA  section  311(j)(5)  (as  amended 
by  section  4202(a)  of  ^e  OPA),  which 
requires  facility  response  plans  to 
“remove  to  the  maximum  extent 
practicable”  a  w'orst  case  discharge  of 
oil  or  a  hazardous  substance.  In  many 
responses  to  discharges  of  oil,  response 
personnel  may  need  to  employ 
containment  boom,  skimmers,  or  other 
equipment  to  contain  oil  and  remove  oil 
from  water.  Responders  also  may 
employ  other  strategies  appropriate  for 
the  area.  These  strategies  apply  to  all 
oils  and  do  not  distinguish  among  types 
of  oil  (i.e.,  petroleum  and  non¬ 
petroleum  or  toxic  and  non-toxic  oils). 

As  EPA  stated  in  the  Final  Rule  (59 
FR  34088),  when  results  from  research 
on  such  factors  as  emulsification  or 
evaporation  of  non-petroleum  oil  are 
available,  the  Agency  may  change  the 
rule  regarding  the  type  of  response 
resources  for  which  an  owner  or 
operator  of  a  non-petroleum  oil  facility 
must  plan. 

II.  TThe  Organizations’  Petition 

By  a  letter  dated  August  12, 1994, 

EPA  received  a  "Petition  for 
Reconsideration  and  Stay  of  Effective  . 
Date”  of  the  OPA-mandated  facility 
response  plan  Final  Rule  as  that  rule 
applies  to  facilities  that  handle,  store,  or 
transport  animal  fett  or  vegetable  oils. 
The  Petition  was  submitted  on  behalf  of 
seven  agricultural  organizations  (“the 
OrganizatiewLs”  or  “Petitioners”):  the 
American  Soybean  Association,  the 
Com  Refiners  Association,  the  National 
Com  Growers  Association,  the  Institute 
of  Shortenii^  &  Edible  Oils,  the 
National  Cotton  Council,  the  National 
Cottonseed  Products  Association,  and 
the  National  Oilseed  Processors 
Association. 

To  support  their  Petition,  the 
Organizations  reference  an  industry- 
sponsored  study  titled  “Environmental 
Effects  of  Release  of  Animal  Fats  and 
Vegetable  Oils  to  Waterways”  (prepared 
by  ENVIRON  Corporation,  June  28, 


1993)  and  an  associated  study  titled 
“Diesel  Fuel,  Beef  Tallow,  RBD  Soybean 
Oil  and  Cmde  Soybean  Oil:  Acute 
Effects  on  the  Fathead  Minnow, 
Pimephales  Promefos”  (prepared  by 
Aqua  Survey,  Inc.,  May  21, 1993).  Both 
of  these  studies  had  bran  submitted  to 
EPA  during  the  facility  response  plan 
mlemaking  as  enclosings  to  a  comment 
filed  over  nine  months  after  the  close  of 
the  comment  period. 

'The  ENVIRON  study  concludes  that 
“animal  fats  and  vegetable  oils  are 
significantly  different  from  petroleum 
oils  in  their  effects  on  the  aquatic 
environment  and  so  merit  separate 
treatment  in  environmental 
regulations.”  Among  other  things, 
ENVIRON  concludes  that  “animal  fat 
and  vegetable  oils  are  orders  of 
magnitude  less  toxic  than  petroleum 
oils  to  aquatic  life;”  that  “there  are  no 
accumulating  or  otherwise  harmful 
components  in  animal  fats  and 
vegetable  oils  that  are  irritating,  toxic  or 
carcinogenic;”  and  that  “animal  fats  and 
vegetable  oils  are  easily  biodegraded  by 
bacteria  using  them  as  food.”  The  study 
also  concludes  that  these  oils  can  coat 
aquatic  biota  and  foul  wildlife,  causing 
hypothermia  when  fur  or  feathers  mat; 
and  that  these  oils  have  a  high 
“Biological  Oxygen  Demand”  (or  BOD), 
which  may  result  in  oxygen  deprivation 
where  there  is  a  large  spill  in  a  confined 
body  of  water  with  a  low  flow  and  low 
dilution  rate.  The  ENVIRON  study’s 
ultimate  conclusion  is  that  animal  fats 
and  vegetable  oils  are  sufficiently 
different  from  petroleum  oils  and  other 
hazardous  materials  that  they  merit 
separate  treatment  in  environmental 
regulations. 

The  Aqua  Survey,  Inc  study  presents 
the  results  of  Aqua  Survey’s  tests  of  the 
acute  toxicity  of  the  test  substances  on 
the  Fathead  minnow  at  five 
concentrations  of  each  test  substance. 
Based  on  the  study  results,  the 
Organizations  assert  that  animal  fats  and 
vegetable  oils — unlike  petroleum -based 
oil  and  toxic  non-petrotetun  oils — “are 
non-toxic,  readily  biodegradable,  not 
persistent  in  the  environment,  and,  in 
fact,  are  essential  components  of  human 
and  wildlife  diet.” 

Based,  in  part,  on  these  studies,  the 
Petitioners  ask  EPA  to  create  a 
regulatory  regime  for  response  planning 
for  non-petroleum,  “non-toxic”  oils 
separate  fi'om  the  regime  established  for 
petroleum  oils  and  “toxic,”  non¬ 
petroleum  oils.  The  Petitioners  further 
submitted,  as  an  Appendix  to  their 
Petition,  specific  suggested  langu^e  to 
amend  the  July  1, 1994,  facility  respoiise 
plan  rule  to  allow  mechanical  dispersal 
and  “no  action”  options  for  responding 
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to  a  spill  of  animal  fats  and  vegetable 
oils. 

III.  Addressing  Issues  Presented  in  the 
ENVIRON  and  Aqua  Survey  Studies 

EPA  acknowledged  in  the  Final  Rule 
that  response  strategies  for  petroleum 
and  non-petroleum  oils  may  differ  (59 
FR  34088).  However,  because  the 
Agency  was  aware  of  little  data  to 
support  developing  a  separate 
regulatory  regime  for  non-petroleum  oils 
and  because  the  OPA  calls  for  resources 
to  remove  “oil”  (broadly  defined  in 
section  311  of  the  Clean  Water  Act),  the 
Agency  adopted  the  regime  described  in 
the  Final  Rule  (see  59  FR  3470  at  34087, 
34088)  and  summarized  above. 

The  U.S.  Fish  and  Wildlife  Service 
(FWS)  took  issue  with  many  statements 
in  the  ENVIRONkReport  in  a  letter  to  the 
Research  and  Special  Projects 
Administration  (U.S.  Department  of 
Transportation).  (See  Letter  from 
Michael  J.  Spear,  Assistant  Director, 
Ecological  Services,  FWS  to  Ms.  Ana  Sol 
Gutierrez,  Research  and  Special  Projects 
Administration,  U.S.  Department  of 
Transportation,  April  11, 1994.)  The 
FWS  expressed  concern  with  ENVIRON 
statements  suggesting  that  edible  oils 
and  fats  pose  no  real  risk  to  fish  and 
wildlife.  FWS  states  that  although 
petroleum  oils  may  pose  greater  risks 
than  vegetable  oils  for  acute  toxicity  to 
fish  and  wildlife  from  ingestion  and 
inhalation  of  petroleum  oil’s 
hydrocarbon  component,  both  types  of 
oil  pose  chronic  effects  from  the  fouling 
of  coats  and  plumage  in  wildlife,  which 
often  leads  to  death.  FWS  also  stated 
that  in  some  circumstances,  edible  oils 
can  persist  in  the  environment  for 
extended  periods  of  time,  forming  mat 
and  encrustation  similar  to  petroleum 
products,  potentially  causing  chronic 
adverse  effects  to  fish. 

NOAA  also  has  evaluated  the  effects 
on  the  environment  of  spilled  non¬ 
petroleum  oils,  including  coconut,  com, 
cottonseed,  fish,  and  palm  oils.  (See  a 
Memorandum  for  the  Record,  date  June 
3, 1993,  fttjm  NOAA  Hazardous 
Materials  Response  and  Assessment 
Division.)  The  NOAA  assessment,  based 
on  literature  research,  addresses 
physical  and  chemical  properties  and 
toxicity  of  these  and  other  oils,  and 
indicates  that  some  edible  oils,  when 
spilled,  may  have  adverse 
environmental  effects.  Some  of  these 
effects  seem  to  contradict  conclusions  in 
the  ENV'IRON  study.  According  to 
NOAA,  coconut  and  palm  oils  are  very 
viscous;  in  most  coastal  waters,  these  . 
oils  probably  would  persist  for  over  a 
decade.  By  contrast,  ENVIRON 
concluded  that  animal  fats  and 
vegetable  oils  “are  easily  biodegraded 


by  bacteria,”  and  that  the  physical 
impacts  of  non-recoverable  animal  fats 
and  vegetable  oils  “would  be  of  limited 
duration.” 

Tri-State  Bird  Rescue  and  Research 
(TSBR)  made  a  statement  on  the 
ENVIRON  study  in  response  to  a  request 
for  comment  from  the  Department  of  the 
Interior.  (TSBR  provides  contingency 
planning,  training  workshops,  and 
emergency  response  for  wildlife  affected 
by  oil  spills.)  A  summary  of  the  TSBR 
statement  was  published  in  its  “Wildlife 
&  Oil  Spills.”  (See  Vol.  4,  No.  1-Winter/ 
Spring  1994.)  In  the  summary,  TSBR 
makes  the  following  observation: 

“While  edible  oils  do  not  contain  the 
toxic  components  of  many  of  the 
polyaromatic  hydrocarbons,  they  do 
have  many  of  the  same  physical 
properties  as  petroleum  oils;  the 
animals  and  birds  will  suffer  the  same 
physical  effects  from  edible  oils  as  they 
would  from  contamination  with 
petroleum  products.” 

Among  the  studies  reviewed  by  USCG 
(for  the  USCG  rule  referenced  above) 
attesting  to  the  harmful  effects  of  non¬ 
petroleum  oils  in  the  environment  is  an 
International  Maritime  Organization 
(IMO)  study  titled  “Harmful  Effects  on 
Birds  otFloating  Lipophilic  Substances 
Discharged  from  Ships.”  The  IMO  study 
underscores  ENVIRON’s  findings  of  the 
physical  hazards  associated  with  non¬ 
petroleum  oil. 

IV.  Request  for  Public  Comment 

In  view  of  the  differing  scientific 
conclusions  reached  by  the  Petitioners, 
the  FWS,  and  other  groups  and 
agencies,  EPA  requests  broader  public 
comment  on  issues  raised  by  the 
Petitioners.  These  include  whether  to 
have  different  specific  response 
approaches  for  releases  of  aniiiial  fats 
cmd  vegetable  oils  (rather  than  increased 
flexibility),  and  the  effects  on  the 
environment  of  releases  of  these  oils. 
EPA  also  asks  for  information  regarding 
the  following  specific  questions. 

What  data  are  there  on  both  the 
probability  that  spilled  animal  fats  and 
vegetable  oils  will  persist  in  the 
environment,  and  the  physical  effects  of 
these  substances  on  wildlife  and  aquatic 
biota?  To  what  extent  do  environmental 
factors  such  as  water  temperature  affect 
the  physical  characteristics  of  animal 
fats  and  vegetable  oils  and  the  strategies 
for  cleaning  up  the  oil? 

Both  the  ENVIRON  and  Aqua  Survey 
Inc.  studies  imply  that  there  is  some 
level  or  concentration  at  which  animal 
fats  and  vegetable  oils  are  hazardous  to 
wildlife  when  ingested.  Are  there 
additional  further  studies,  scientific 
papers,  or  other  data  that  bear  on  the 
issue?  Are  there  data  showing  at  what 


concentrations  animal  fat,  vegetable  oil, 
and  other  non-toxic  oils  have  adverse 
effects  on  animals  that  ingest  such  oils? 
How  critical  is  the  matter  of  an  oil’s 
toxicity  in  determining  what  kind  of 
equipment  resources  and  strategies 
responders  should  use  in  containment 
and  recover}'? 

The  Agency  also  requests  comment  on 
whether  there  are  data  to  demonstrate 
that  the  response  approach  set  out  in  the 
rule  for  non-petroleum  oils  is  either 
uimecessary  or  harmful.  Does  spill  size 
or  location  affect  whether  a  response 
can  be  more  harmful  than  leaving  the  oil 
in  the  environment?  If  so,  how  and  to 
what  degree?  Are  there  circumstances 
where  response  techniques  like 
containing  and  removing  a  discharge  of 
animal  fats  and  vegetable  oils  are  more 
harmful  than  dispersing  these  oils 
through  use  of  chemical  or  mechanical 
dispersants?  Are  there  effective, 
available,  and  authorized  chemical 
dispersants  that  responders  can  use  for 
discharged  animal  fats  and  vegetable 
oils? 

Are  there  data  on  emulsification  and 
evaporation  factors  for  non-petroleum 
oils  that  EPA  can  use  to  determine 
whether  to  revise  the  facility  response 
plan  rule  for  facilities  that  handle,  store, 
or  transport  non-petroleum  oils, 
including  animal  fats  and  vegetable 
oils? 

Is  there  research  in-progress  or 
planned  research  on  the  issues  raised  in 
this  notice? 

V.  Further  Action 

After  review  and  evaluation  of  the 
public  comments  on  this  notice,  EPA 
will  decide  whether  data  support 
creating  a  new  facility  response  plan 
regulatory  regime  for  facilities  that 
handle,  store,  or  transport  non¬ 
petroleum  oils  which  Petitioners  assert 
are  non-toxic.  EPA’s  determination  may 
take  the  form  of  no  further  action, 
guidance,  or  some  other  regulatory 
action. 

VI.  List  of  Documents  Available  for 
Review  in  the  Docket 

“Comparison  of  CG  Response  Planning 
Regulations  for  Petroleum  and  Non- 
petroleum  Oils,”  United  States  Coast 
Guard,  undated 

“Diesel  Fuel,  Beef  Tallow,  RBD  Soybean  Oil 
and  Crude  Soybean  Oil:  Acute  Effects  on 
the  Fathead  Minnow,  Pimephales 
Promelas,”  Aqua  Survey,  Inc.,  May  21. 
1993 

“Environmental  Effects  of  Releases  of  Animal 
Fats  and  Vegetable  Oils  to  Waterways,” 
ENVIRON  Corporation,  June  28, 1993 
“Harmful  Effects  on  Birds  of  Floating 

Lipophilic  Substances  Discharged  from 
Ships,”  International  Maritime 
Organization  (IMO) 
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“Final  Rule  on  Oil  Pollution  Prevention; 
Non-Transportation-Related  Onshore 
Facilities,  Docket  No.  SPCC-2P:  Petition 
for  Reconsideration  and  Stay  of  EQecdve 
Date,"  August  12, 1994 
“Non-Petroleum  Oils,”  National  Oceanic  and 
Atmospheric  AdministcatkHi  (NOAA) 
Memorandum  for  the  Record,  June  3, 

1994 

“Oil  &  Chemical  Spills,”  Wildlife  4  Oil 
Spills,  Vol.  4  No.  1 — Winter/Spring, 

1994 

“Oil  Pollution  Prevention;  Non- 
Transportation-Related  Onshore 
Facilities;  Final  Rule,”  59  FR  34070,  July 
1, 1994 

“Oil  Pollution  Prevention;  Non- 
Transportation-Related  Onshore 
Facilities;  Proposed  Rule,”  58  FRB824, 
February  17, 1993 

“Oil  Pollution  Prevention,  Applicability  of 
40  CFR  part  112  to  Non-Petroleum  Oils; 
Notice”  40  FR  28849,  July  9, 1975. 
“SPCC-2P-2-1248,”  Philip  H.  Kimball, 
National  Renderers  Association,  Inc., 
April  19, 1993 

“SPCC-2P-2-L34,”  Duncan  C  Smith  III  and 
Warren  L.  Dean,  Jr.,  January  24, 1994 
“U.S.  Fish  and  Wildlife  Service  Letter  from 
Michael  J.  Spear,”  Assistant  Director, 
Ecological  Services,  to  Ms.  Ana  Sol 
Gutierrez,  Research  and  Special  Projects 
Administration,  U.S.  Department  of 
Transportation,  dated  April  11, 1994 

List  of  Subjects  in  40  CFR  Part  112 

Environmental  protection.  Oil 
pollution,  Penakies,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  14. 1994. 

Elliott  P.  Laws, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 

[FR  Doc.  94-26511  Filed  10-25-94;  8:45  ami 
BILLING  CODE  6S«0-Se-4> 


40  CFR  Part  180 
IOPP-300296A;  FRL-4908-21 
RIN  2070-AB78 

Acrylonitrile  Butadiene  Copolymer; 
Tolerance  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule, 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  acrylonitrile- 
butadiene  copolymer  when  used  as  an 
inert  ingredient  (component  of  ear  tags 
and  similar  slow-release  devices)  in 
pesticide  formulations  applied  to 
animals.  Y-Tex  Corp.  requested  this 
regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  October  26, 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 


document  control  nuxaber,  (OPP- 
300296A],  may  be  submitt^  to:  Hearing 
Clerk  (1900),  Envirmimeatal  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Cleik  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Prc^am  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  ProtectioH  Agency,  401 
M  St,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  cdijections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 

1921  Jefferson  Davis  Hwy.,  Arlington, 

VA  22202.  Fees  accompanying 
objections  shall  be  labeled  “Tolerance 
Petition  Fees”  and  forwarded  to;  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kerry  Leifer,  Registration  Division 
(7508W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 
Westfield  Building  North,  6th  FI.,  2800 
Crystal  Drive,  Arlington,  VA  22202, 
(703)-308-8323. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  27, 1994  (59  FR 
38151),  EPA  issued  a  jH^oposed  rule  that 
gave  notice  that  the  Y-Tex  Corp.,  P.O. 
Box  1450, 1825  Big  Horn  Ave.,  Cody, 

WY  82414,  had  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 

346a(e),  propose  to  amend  40  CFR 
180.1001(e)  by  establi^iing  an 
exemption  from  the  requirement  of  a 
tolerance  for  acrylonitrile-butadiene 
copolymer,  ED  &  C  Yelow  No.  6 
aluminum  lake,  2-(2’-hy<lroxy-5’- 
methylphenyUbenzotriaxoIe  and 
octadecyl  3,5-di-tert-butyl-4- 
hydroxyhydrocinnamate  when  used  as 
components  of  ear  tags  and  similar 
slow-release  devices  in  pesticide 
formulations  applied  to  animals.  The 
proposal  was  a  reissuance  of  the  original 
projKisal  that  appeared  in  the  Federal 
Register  of  Febniary  3, 1989  (54  FR 
5502),  and  responded  to  a  comment  by 
including  a  revised  calculation  of 
lifetime  risk  from  exposure  to 
monomeric  acrylonitrile. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  eff^acy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 


polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thicl^ers  such  as 
carrageeian  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aeros^ 
disp>ensers;  microencapsulating  agents; 
cmd  emulsifiers.  The  term  “inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  ncA  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  svibmitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 

Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Re^ster,  file  written  objections 
and/or  request  a  hearing  with  the 
Heciring  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  (Ejections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  kdlowing: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  est^lished,  resolve 
one  or  more  of  surdi  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.82). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  ordo-  defines  a  “significant 
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regulatory  action”  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  conummities  (also 
referred  to  as  “economically 
significant”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 


Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  “significant”  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fi'om  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Septeifiber  20, 1994. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§180.1001  Exemptions  from  the 
requirement  of  a  toierance. 

it  It  it  it  It 

(e)  *  *  * 


inert  ingredients  Limits  Uses 


Acrylonitrile-butadiene  copolymer  (CAS  Reg.  No.  .  Ccurier  in  animal  tag  and  similar  slow-release  de- 

9003-18-3)  conforming  to  21  CFR  180.22,  mini-  vices, 

mum  average  molecular  weight  1 ,000. 


(FR  Doc.  94-26549  Filed  10-25-94;  8:45  am) 
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40  CFR  Part  180 

[PP  8F3689/R2081;  FRL-4912-8] 

RIN  2070-AB78 

Pesticide  Tolerances  for  Aluminum 
Tris(O-Ethylphosphonate) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  the  fungicide 
fosetyl-Al,  aluminum  tris(0- 
ethylphosphonate),  in  or  on  pome  fruit 
at  10  parts  per  million  (ppm).  This 
regulation  to  establish  the  maximum 
permissible  level  of  residues  of  the 
fungicide  in  or  on  this  commodity  was 
requested  in  petitions  submitted  by 
Rhone-Poulenc  Ag  Co. 

DATES:  This  regulation  becomes 
effective  October  26, 1994. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  8F3689/ 
R2081],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St., 
Washington,  DC  20460.  A  copy  of  any 


objections  and  hearing  request  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington  DC  20450.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  “Tolerance  Petition  Fees”  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-  305- 
5540. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  October  20, 1988  (53 
FR  41238),  which  announced  that 
Rhone-Poulenc  Ag  Co.,  P.O.  Box  12014, 


2  T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709,  had  submitted 
a  pesticide  tolerance  petition  (PP 
8F3689),  and  a  food/feed  additive 
petition  (FAP  8H5567)  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  sections  408(d)  and  409  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d), 
establish  a  toleraoce  for  the  fungicide 
fosetyl-Al,  aluminum  tris(0- 
ethylphosphonate),  in  or  on  pome  fruit 
at  10  ppm  and  pome  finiit  juice  and 
pome  fhiit  pomace  (wet  and  dry)  at  12 
ppm,  respectively.  Subsequently,  the 
Agency  reviewed  an  apple-processing 
study  and  concluded  that  section  409  . 
tolerances  for  pome  fruit  juice  and  pome 
firiit  pomace  were  unnecessary,  and  the 
food/feed  additive  petition  was 
withdrawn. 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  August  3, 1994  (59 
FR  39568),  which  announced  that  EPA 
was  reissuing  the  pesticide  petition  (PP 
8F3689)  for  the  fungicide,  aluminum 
tris(O-ethylphosphonate),  in  or  on  pome 
fruit  at  10  ppm.  EPA  reissued  the 
petition  because  more  than  5  years  had 
passed  since  the  first  notice  of  filing. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  these  notices  of 
filing. 
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The  data  submitted  in  the  petitions 
and  all  other,  relevant  material  have 
been  evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerances 
include; 

1.  A  rat  acute  oral  study  with  an  LDjo 
of  5.4  grams  (g)/kilogram  (kg). 

2.  A  mouse  acute  oral  study  with  an 
LDso  of  3.4  gm/kg. 

3.  A  90-day  rat-feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  5,000 
ppm  (500  milligrams  (mg)/kg/day). 

4.  A  90-day  dog  feeding  study  with  a 
NOEL  of  10,000  ppm  (250  mg/kg/ day). 

5.  A  21-day  rabbit  dermal  study  with 
a  NOEL  of  1.5  g/kg/day  (the  highest 
dose  tested  (HDT)1. 

6.  A  carcinogenicity  study  in  mice 
with  no  carcinogenic  effects  observed  at 
any  dose  level  under  the  conditions  of 
the  study  (the  highest  dose  tested  was 
2,857/4,286  mg/kg  body  weight  (bwt)/ 
day). 

7.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of 
8,000  ppm  (400  mg/kg  bwt/day)  for 
systemic  effects  (carcinogenic  effects 
observed  are  discussed  below). 

8.  A  2-year  dog  feeding  study  with  a 
NOEL  of  10,000  ppm  (250  m^/kg  bwt/ 
day)  and  a  Lowest  Effect  Level  (LEL)  of 
20,000  ppm  (500  mg/kg  bw't/day)  based 
on  a  slight  degenerative  effects  on  the 
testes. 

9.  A  reproduction  study  in  rats  with 
a  NOEL  of  300  mg/kg  bwt/day  and  a 
LEL  of  600  mg/kg  bwt/day  based  on 
effects  on  animal  weights  in  some 
groups  and  urinary  tract  changes  in 
some  groups. 

10.  Teratology  studies  in  rabbits  and 
rats  with  teratogenic  NOELs  of  500  mg/ 
kg/day  and  1,000  mg/kg/day, 
respectively. 

11.  Ames  mutagenicity  assays,  E.  coli 
phage  induction  tests,  micronucleus 
tests  in  mice,  DNA  repair  tests  using  E. 
coli,  and  Saccharomyces  cervisiae  yeast 
assay  that  were  negative. 

As  stated  in  a  notice,  published  in  the 
Federal  Register  of  November  2, 1983 
(48  FR  50532),  carcinogenic  effects  were 
noted  in  the  rat  chronic  feeding/ 
carcinogenicity  study.  In  this  study, 
Charles  River  CD  rats  were  dosed  with 
aluminum  tris(O-ethylphosphonate)  at 
levels  of  0,  2,000,  8,000,  and  40,000/ 
30,000  ppm  (0, 100,  400,  and  2,000/ 
1,500  mg/kg  bwt/day).  The  40,000  ppm 
dose  was  reduced  to  30,000  ppm  after 
2  weeks  following  observations  of 
staining  of  the  abdominal  fur  and  red 
coloration  of  the  urine  at  40,000  ppm 
(2,000  mg/kg  bwt/day). 

The  highest  dose  level  of  the  chemical 
tested  in  the  male  Charles  River  CD-I 
rats  (2,000/1,500  mg/kg  bwt/day)  in  this 
study  appears  to  approximate  a 
maximum  tolerated  dose  (MTD)  based 


on  the  finding  of  urinary  bladder 
hyperplasia  at  this  dose.  Similarly,  an 
MTD  level  appeared  to  be  satisfied  in 
the  female  Charles  River  CD-I  rats  at  the 
high-dose  level  of  2,000  mg/kg  bwt/day, 
during  the  first  2  weeks  of  the 
carcinogenicity/chronic  feeding  study, 
before  the  dose  level  was  reduced  to 
1,500  mg/kg  bwt/day. 

The  study  demonstrated  a 
significantly  elevated  incidence  of 
urinary  bladder  tumors  (adenomas  and 
carcinomas  combined)  at  the  highest 
dose  level  tested  (2,000/1,500  mg/kg)  in 
male  Charles  River  CD-I  rats.  The 
tumors  were  mainly  seen  in  surviving 
males  at  the  time  of  terminal  sacrifice. 
The  original  pathological  diagnosis  of 
these  tiunors  was  independently 
confirmed  by  another  consulting 
pathologist,  who  also  reported  an 
elevated  incidence  of  urinary  bladder 
hyperplasia  in  high-dose  male  rats.  No 
increase  in  the  incidence  of  urinary 
bladder  tumors  was  observed  in  female 
rats. 

In  1986,  the  Health  Effects  Division 
Peer  Review  Committee  for 
Carcinogenicity  of  the  Office  of 
Pesticide  Programs  concluded  that  the 
available  data  provided  limited 
evidence  of  the  carcinogenicity  of 
fosetyl-Al  in  male  rats  and  classified  the 
pesticide  as  a  Category  C  carcinogen 
(possible  human  carcinogen  with 
limited  evidence  of  carcinogenicity  in 
animals)  in  accordance  with  proposed 
Agency  guidelines,  published  in  the 
F^eral  Register  of  November  23, 1984 
(49  FR  46294).  The  Health  Effects 
Division  Peer  Review  Committee  for 
Carcinogenicity  determined  that  a 
quantitative  risk  assessment  was  not 
appropriate  for  the  following  reasons: 

1.  The  carcinogenic  response 
observed  with  this  chemical  was 
confined  solely  to  the  high-dose  males 
at  one  site  (urinary  bladder)  in  rats. 

2.  The  tumor  response  was  primarily 
due  to  an  increase  in  benign  tumors. 

3.  The  tumors  were  seen  only  in 
surviving  animals  at  the  time  of 
terminal  sacrifice. 

4.  The  carcinogenic  effects  were 
observed  only  at  unusually  high  doses 
which  exceed  the  commonly  used  limit 
dose  of  1,000  mg/kg/day  recommended 
as  an  upper-limiting  dose  for  bioassays. 

5.  The  chemical  was  not  carcinogenic 
when  administered  in  the  diet  to 
Charles  River  CD-I  mice  at  dose  levels 
ranging  from  2,500  to  30,000  ppm  (357 
to  4,286  mg/kg  bwt/day). 

6.  Foset^-Al  was  not  mutagenic  in 
eight  well  conducted  genotoxic  assays. 

In  1993,  the  Health  Effects  Division 
Peer  Review  Committee  (PRC)  for 
Carcinogenicity  revisited  the 
carcinogenicity  classification  of  fosetyl- 


Al  due  to  a  recent  90-day  feeding  ‘study 
of  fosetyl-Al  in  rats  which  showed  a 
strong  association  between  the  presence 
of  uroliths  in  the  urinary  bladder  and 
the  incidence  of  urinary  bladder  tumors 
in  treated  rats.  The  PRC  concluded  that 
fosetyl-Al  is  not  amenable  to 
classification  using  the  current  Agency 
cancer  guidelines.  Based  on  a 
mechanistic  evaluation  of  the  only 
tumors  seen,  those  that  occurred  at 
exceptionally  high  doses  in  the  bladder 
of  male  rats,  it  appears  that  humans  are 
not  likely  to  be  exposed  to  doses  of 
fosetyl-Al  that  produce  the  urinary  tract 
toxicity  that  precedes  and  seems  to  lead 
to  the  tumor  response  in  rats.  In 
particular,  anticipated  human  dietary 
and  occupational  exposures  to  fosetyl- 
Al  are  far  below  the  NOEL  in  rats  for  the 
apparent  urinary  tract  tumor  precursors 
(stone  formation  and  attendant 
epithelial  irritation).  These  effects  are 
produced  in  rats  at  extremely  high 
doses,  under  conditions  not  anticipated 
to  occur  outside  of  the  experimental 
laboratory.  The  PRC  concludes  that 
pesticidal  use  of  fosetyl-Al  is  imlikely  to 
pose  a  carcinogenic  hazard  to  humans. 
Therefore,  the  standard  risk  assessment 
approach  of  using  the  Reference  Dose 
(RfD)  based  on  systemic  toxicity  was 
applied  to  fosetyl-Al. 

Using  a  100-fold  safety  factor  and  the 
NOEL  of  250  mg/kg  bwt/day  determined 
by  the  most  sensitive  species  from  the 
2-year  dog  feeding  study,  the  RfD  is  3.0 
mg/kg  bwt/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  the  established  and  proposed 
tolerances  is  0.058818  mg/kg  bwt/day 
and  utilizes  2  percent  of  the  RfD  for  the 
overall  U.  S.  population.  For  exposure 
of  the  most  highly  exposed  subgroup  in 
the  population,  nonnursing  infants,  the 
TMRC  is  0.130051  mg/kg  bwt/day  and 
utilizes  4  percent  of  the  RfD.  Previous 
tolerances  have  been  established  for 
fosetyl-Al,  aluminum  tris(0- 
ethylphosphonate),  in  asparagus, 
avocadoes,  brassica  vegetable  crop 
group,  caneberries,  citrus,  cucurbit 
vegetables  group,  dried  hops,  dry  bulb 
onions,  fi'esh  ginseng  root,  leafy 
vegetables  crop  group,  pineapples, 
pineapple  forage  and  feeder,  and 
strawberries. 

The  metabolism  of  aluminum  tris(0- 
ethylphosphonate)  in  plants  is 
adequately  understood.  There  is  no 
reasonable  expectation  of  secondary 
residues  occurring  in  milk,  eggs,  and 
meat  of  livestock  or  poultry  as  a  result 
of  this  use  on  pome  finit.  Based  on  an 
apple-processing  study,  a  concentration 
of  fosetyl-Al  into  process  fractions  did 
not  occur  and  food/feed  additive 
tolerances  are  not  needed  in 


53748  Federal  Register  /  Vol.  59,  No.  206  /  Wednesday,  October  26,  1994  /  Rules  and  Regulations 


conjunction  writh  these  uses  on  pome 
fruit. 

An  adequate  analytical  method,  gas- 
liquid  chromatography,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  these 
tolerances  to  publication  of  the 
enfoFcmnent  methodology  in  the 
Pesticide  Analytical  Manual,  Vol.  II,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Information  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  ^vironmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  242,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington. 

VA  22202.  (703-305-4432). 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  will  protect  the  public  health. 
Therefore,  the  tolerances  are  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  w'ritten  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fees  provided  by  40 
CFR  180.33(i).  If  a  hearing  is  requested, 
the  objections  must  include  a  statement 
of  the  factual  issue(s)  on  which  a 
hearing  is  requested,  and  the  requestor's 
contentions  on  each  such  issue,  and  a 
summary  of  the  evidence  relied  upon  by 
the  objection  (40  CFR  178.27).  A  request 
for  a  hearing  will  be  granted  if  the 
Administrator  determines  that  the 
material  submitted  shows  the  following: 
there  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
on  or  more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  176.32). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
334. 94  Stat  1164. 5  U.S.C.  601-612). 


the  Admini^rator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubUshed  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 
Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated;  September  30, 1994. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.415,  by  amending 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
following  entry,  to  read  as  follows: 


§180.415  Aluminum  tris(0- 
ethylphosphonate);  tolerances  for  residues, 
(a)  *  *  * 


CJornmorfity 

Parts  per 
million 

Pome  fruit  . 

10 

***** 

(FR  Doc.  94-26468  Filed  10-25-94;  8;45  am) 

BILUNG  CODE  6560-611-^ 

40  CFR  Part  180 

[PP  1F4014/R2068;  FRL-^98-6] 

RIN  2070-AB78 

Pestidde  Tolerances  for  Aluminum 
T ris(0-Ethylphosphonate) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  the  fungicide 
fosetyl-Ai,  aluminum  tris{0- 
ethylphosphonate),  in  or  on  tomatoes  at 
3  parts  per  milbon  (ppm).  This 
regulation  to  establish  the  maximum 


permissible  level  of  residue  of  the 
fungicide  in  or  on  the  commodity  was 
requested  in  a  petition  submitted  by 
Rhone-Poulenc  Ag  Co. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  Octol^  26. 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (PP  1F4014/ 
R2068],  may  be  submitted  to;  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460. 

A  copy  of  any  objections  and  hearing 
request  filed  with  the  Hearing  Clerk 
should  be  identified  by  the  document 
control  number  and  submitted  to;  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington  DC  20450.  In 
Person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1 132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  “Tolerance 
Petition  Fees”  and  forwarded  to;  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  CjTithia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number. 
Rm.  229,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-  305- 
5540. 

SUPPLEMENTARY  INFOraMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  August  18. 1994  (59 
FR  42594),  which  announced  that 
Rhone-Poulenc  Ag  Co.,  P.O.  Box  12014, 

2  T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709,  had  submitted 
a  pesticide  tolerance  petition  (PP 
1F4014)  to"  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  FFDCA,  21  U.S.C.  346a(d), 
establish  a  tolerance  for  the  fungicide 
fosetyl-Al,  aluminum  tris(0- 
ethylphosphonate),  in  or  on  tomatoes  at 

3  ppm. 

'rtiere  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  In  response  to  the  notice  of 
filing. 

The  data  submitted  in  the  petitions 
and  ail  other  relevant  materi^  have 
been  evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerances 
include: 

1.  A  rat  acute  oral  study  with  an  LDv> 
of  5.4  grams  (g)/kilogram  (kg). 

2.  A  mouse  acute  oral  study  w'ith  an 
LDso  of  3.4  gm/kg. 
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3.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  5,000 
ppm  (500  milligrams  (mg)/kg/day). 

4.  A  90-day  oog  feeding  study  with  a 
NOEL  of  10,000  ppm  (250  mg/kg/day). 

5.  A  21-day  rabbit  dermal  study  with 
a  NOEL  of  1.5  g/kg/day  (the  highest 
dose  tested  (HDT)k 

6.  A  carcinogenicity  study  in  mice 
with  no  carcinogenic  effects  observed  at 
any  dose  level  under  the  conditions  of 
the  study  (the  highest  dose  tested  was 
2,857/4,286  mg/kg  body  weight  (bwt)/ 
day). 

7.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of 
8,000  ppm  (400  mg/kg  bwt/day)  for 
systemic  effects  (carcinogenic  effects 
observed  are  discussed  below). 

8.  A  2-year  dog  feeding  study  with  a 
NOEL  of  10,000  ppm  (250  mg/kg  bwt/ 
day)  and  a  lowest  effect  level  (LEL)  of 
20,000  ppm  (500  mg/kg  bwt/day)  based 
on  a  slight  degenerative  effects  on  the 
testes. 

9.  A  reproduction  study  in  rats  with 
a  NOEL  of  300  mg/kg  bwt/day  and  a 
LEL  of  600  mg/kg  bwt/day  based  on 
effects  on  animal  weights  in  some 
groups  and  minary  tract  changes  in 
some  groups. 

10.  Teratology  studies  in  rabbits  and 
rats  with  teratogenic  NOELs  of  500  mg/ 
kg/day  and  1,000  mg/kg/day, 
respectively. 

11.  Ames  mutagenicity  assays,  E.  coli 
phage  induction  tests,  micronucleus 
tests  in  mice,  DNA  repair  tests  using  E. 
coli,  and  Saccharomyces  cervisiae  yeast 
assay  that  were  negative. 

As  stated  in  a  notice,  published  in  the 
Federal  Register  of  November  2, 1983 
(48  FR  50532),  carcinogenic  effects  were 
noted  in  the  rat  chronic  feeding/ 
carcinogenicity  study.  In  this  study, 
Charles  River  CD  rats  were  dosed  with 
aluminum  tris(O-ethylphosphonate)  at 
levels  of  0,  2,000,  8,000,  and  40,000/ 
30,000  ppm  (0, 100,  400,  and  2,000/ 
1,500  m^kg  bwt/day).  The  40,000  ppm 
dose  was  reduced  to  30,000  ppm  after 
2  weeks  following  observations  of 
staining  of  the  abdominal  fur  and  red 
coloration  of  the  urine  at  40,000  ppm 
(2,000  mg/kg  bwt/day). 

The  highest  dose  level  of  the  chemical 
tested  in  the  male  Charles  River  CD-I 
rats  (2,000/1,500  mg/kg  bwt/day)  in  this 
study  appears  to  approximate  a 
maximum  tolerated  dose  (MTD)  based 
on  the  finding  of  urinary  bladder 
hyperplasia  at  this  dose.  Similarly,  an 
MTD  level  appeared  to  be  satisfied  in 
the  female  Charles  River  CD-I  rats  at  the 
high-dose  level  of  2,000  mg/kg  bwt/day, 
during  the  first  2  weeks  of  the 
carcinogenicity/chronic  feeding  study, 
before  the  dose  level  was  reduced  to 
1,500  mg/kg  bwt/day. 


The  study  demonstrated  a 
significantly  elevated  incidence  of 
urinary  bladder  tumors  (adenomas  and 
carcinomas  combined)  at  the  highest 
dose  level  tested  (2,000/1,500  mg/kg)  in 
male  Charles  River  CD-I  rats.  The 
tumors  were  mainly  seen  in  surviving 
males  at  the  time  of  terminal  sacrifice. 
The  original  pathological  diagnosis  of 
these  tumors  was  independently 
confirmed  by  another  consulting 
pathologist,  who  also  reported  an 
elevated  incidence  of  urinary  bladder 
hyperplasia  in  high-dose  male  rats.  No 
increase  in  the  incidence  of  urinary 
bladder  tumors  was  observed  in  female 
rats. 

In  1986,  the  Health  Effects  Division 
Peer  Review  Committee  for 
Carcinogenicity  of  the  Office  of 
Pesticide  Programs  concluded  that  the 
available  data  provided  limited 
evidence  of  the  carcinogenicity  of 
fosetyl-Al  in  male  rats  and  classified  the 
pesticide  as  a  Category  C  carcinogen 
(possible  human  carcinogen  with 
limited  evidence  of  carcinogenicity  in 
animals)  in  accordance  with  proposed 
Agency  guideUnes,  published  in  the 
Federal  Register  of  November  23, 1984 
(49  FR  46294).  The  Health  Effects 
Division  Peer  Review  Committee  for 
Carcinogenicity  determined  that  a 
quantitative  risk  assessment  was  not 
appropriate  for  the  following  reasons: 

1.  The  carcinogenic  response 
observed  with  this  chemical  was 
confined  solely  to  the  high-dose  males 
at  one  site  (urinary  bladder)  in  rats. 

2.  The  tumor  response  was  primarily 
due  to  an  increase  in  benign  tumors. 

3.  The  tumors  were  seen  only  in 
surviving  animals  at  the  time  of 
terminal  sacrifice. 

4.  The  carcinogenic  effects  were 
observed  only  at  imusually  high  doses 
which  exceed  the  commonly  used  limit 
dose  of  1,000  mg/kg/day  recommended 
as  an  upper-limiting  dose  for  bioassays. 

5.  The  chemical  was  not  carcinogenic 
when  administered  in  the  diet  to 
Charles  River  CD-I  mice  at  dose  levels 
ranging  firom  2,500  to  30,000  ppm  (357 
to  4,286  mg/kg  bwt/day). 

6.  Foset^-Al  w'as  not  mutagenic  in 
eight  well  conducted  genotoxic  assays. 

In  1993,  the  Health  Effects  Division 
Peer  Review  Committee  (PRC)  for 
Carcinogenicity  revisited  the 
carcinogenicity  classification  of  fosetyl- 
Al  due  to  a  recent  90-day  feeding  study 
of  fosetyl-Al  in  rats  which  showed  a 
strong  association  between  the  presence 
of  uroliths  in  the  urinary  bladder  and 
the  incidence  of  urinary  bladder  tumors 
in  treated  rats.  The  PRC  concluded  that 
fosetyl-Al  is  not  amenable  to 
classification  using  the  current  Agency 
cancer  guidelines.  Based  on  a 


mechanistic  evaluation  of  the  only 
tumors  seen,  those  that  occurred  at 
exceptionally  high  doses  in  the  bladder 
of  male  rats,  it  appears  that  humans  are 
not  likely  to  be  exposed  to  doses  of 
fosetyl-Al  that  produce  the  urinary  tract 
toxicity  that  precedes  and  seems  to  lead 
to  the  tumor  response  in  rats.  In 
particular,  anticipated  human  dietary 
and  occupational  exposures  to  fosetyl- 
Al  are  far  below  the  NOEL  in  rats  for  the 
apparent  urinary  tract  tumor  precursors 
(stone  formation  and  attendant 
epithelial  irritation).  These  effects  are 
produced  in  rats  at  extremely  high 
doses,  under  conditions  not  anticipated 
to  occur  outside  of  the  experimental 
laboratory.  The  PRC  concludes  that 
pesticidal  use  of  fosetyl-Al  is  unlikely  to 
pose  a  carcinogenic  hazard  to  humans. 
Therefore,  the  standard  risk  assessment 
approach  of  using  the  Reference  Dose 
(RfD)  based  on  systemic  toxicity  was 
lied  to  fosetyl-Al. 

sing  a  100-fold  safety  factor  and  the 
NOEL  of  250  mg/kg  bwt/day  determined 
by  the  most  sensitive  species  from  the 
2-year  dog  feeding  study,  the  RfD  is  3.0 
mg/kg  bwt/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  the  established  and  proposed 
tolerances  is  0.058818.  mg/kg  bw’t/day 
and  utilizes  2  percent  of  the  RfD  for  the 
overall  U.  S.  population.  For  exposure 
of  the  most  highly  exposed  subgroup  in 
the  population,  nonnursing  infants,  the 
TMRC  is  0.130051  mg/kg  bwt/day  and 
utilizes  4  percent  of  Ae  RfD.  Previous 
tolerances  have  been  established  for 
fosetyl-Al,  aluminiun  tris(0- 
ethylphosphonate),  in  asparagus, 
avocadoes,  brassica  vegetable  crop 
group,  caneberries,  citrus,  cucurbit 
vegetables  group,  dried  hops,  dry  bulb 
onions,  fresh  ginseng  root,  leafy 
vegetables  crop  group,  pineapples, 
pineapple  forage  and  fodder,  and 
strawberries. 

The  metabolism  of  aluminum  tris(0- 
ethylphosphonate)  in  plants  is 
adequately  understood.  There  is  no 
reasonable  expectation  of  secondary 
residues  occurring  in  milk,  eggs,  and 
meat  of  livestock  or  poultry  as  a  result 
of  this  use  on  tomatoes.  Based  on  a 
tomato-processing  study,  concentration 
of  fosetyl-Al  into  process  fractions  did 
not  occur  and  food/feed  additive 
tolerances  are  not  needed  in 
conjunction  with  this  use  on  tomatoes. 

An  adequate  emalytical  method,  gas- 
liquid  chromatography,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  these 
tolerances  to  publication  of  the 
enforcement  methodology  in  the 
Pesticide  Analytical  Manual,  Vol.  11,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
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interested  in  pesticide  enforcement 
when  request  from:  Calvin  Furlow, 
Public  Infcmnation  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Proems.  Environmental 
Protection  Agency.  401  M  St.,  SVV., 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  242,  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington. 

VA  22202,  (7031-305-4432. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  will  protect  the  public  health. 
Therefore,  the  tolerances  are  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  w'ith  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fees  provided  by  40 
CFR  180.33(i).  If  a  hearing  is  requested, 
the  objections  must  include  a  statement 
of  the  factual  issue(s)  on  which  a 
hearing  is  requested,  and  the  requestor’s 
contentions  on  each  such  issue,  and  a 
summary  of  the  evidence  relied  upmn  by 
the  objection  (40  CFR  178.27).  A  request 
for  a  hearing  will  be  granted  if  the 
Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
on  or  more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 


List  of  Subjects  in  40  CFR  Part  180 
Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  September  30, 1994. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesttcide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 


PART  180— {AMENDED) 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aatherity:  21  D.S.C.  346a  and  371. 

2.  In  §  180.415,  by  amending 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity  tomatoes,  to 
read  as  follows: 

§  1 80.415  Aluminum  trisfO- 
ethylphosphonate);  tolerances  tor  residues. 

(a).  *  • 


Commodity 


Parts  per 
million 


Tomatoes . .  3 

***** 
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40  CFR  Part  180 

IOPP-4J00354A;  FRL-4913-8] 

RIN  2070-AB78 

Methyl-I-Alkyiamkto  Ethyl-2-Alkyi-2- 
Imidazonniuin  Methyl  Sulfate; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  established  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  methyl-1- 
alkylamido  ethyl-2-alkyl-imidazolinium 
methyl  sulfate,  where  the  alkyl  group 
(Cg-Cig)  is  derived  from  coconut, 
cottonseed,  soya,  tallow,  or  hogfat  fatty 
acids,  when  used  as  an  inert  ingredient 
(metal  corrosion  inhibitor,  spreader- 
sticker)  in  propionic  acid  formulations 
applied  to  various  grains,  grasses,  and 
hays.  Witco  Corp.  request^  this 
regulation. 

EFFECDVE  DATE:  This  regulation 
becomes  effective  October  26, 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 


number,  IOPP-300354A],  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency.  Rm. 
M3708. 401  M  St..  SW.,  Washington.  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
ProtectiOTi  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  “Tolerance  Petition  Fees”  and  - 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT;  By- 
mail:  Tina  Levine,  Registration  Support 
Branch,  Registration  Division  (7508W). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  North  Tower, 
Arlington,  VA  22202,  (703)-308-8393. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  18, 1994  .(59 
FR  42560),  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  Witco  Corp., 
3200  Brookfield  St.,  Houston,  TX  77045. 
had  submitted  pesticide  petition  (PP) 
2E4123  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e}  of  the  Federal  Food,  Drug,  aiid 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(c)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  methyl- 1 -alky lamido  ethyl- 
2-alkyI-imidazolinium  methyl  sulfate, 
where  the  alkyl  group  (Cs-Cik)  is  derived 
from  coconnt,  cottonseed,  soya,  tallow, 
or  hogfat  fatty  acids,  when  used  as  an 
inert  ingredient  (metal  corrosion 
inhibitor,  spreader-sticker)  in  propionic: 
acid  formulations  applied  to  various 
grains,  grasses,  and  hays,  as  specified  in 
40  CFR  180.1023. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to.  the  following  types  of 
ingredients  (except  when  tliey  have  a 
pesticndal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  mcxlified  cellulose; 
wetting,  spreading,  and  dispersing 
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agents;  prapeUaztts  in  aerosol 
dispensers;  microencs^snlating  agents; 
and  nnulsifiers.  The  term  “ineit”  is  not 
intended  to  imply  lumtoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  recjoests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  oth»  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  informatkm  considered,  the  ^^ncy 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 

Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issuejs)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fects  to  the 
contrary;  and  resolution  of  the  factual 
issuc(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (56  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Undw  section  3(f), 
the  order  defines  a  “significant 
regulatory  action”  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 


economy,  pioductivityr  competition, 
jobs,  the  environment,  ptibhc  hcakh  or 
safety,  or  State,  locafl,  or  tribal 
governments  os  communities  (also' 
referred  to  as-  “economicailly 
significant”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  aftering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  f^af  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

PursucHit  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  “significant”  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirmnents  of  the 
Regulatory  FlexUrility  Act  (Pab.  L.  96- 
354,  94  Stat.  1164,  5  U.SXT.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  (d’  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  30, 1994. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  nrjgrams. 

Therefore,  40  CFR  part  180  is 
amended  as  follows; 

PART  180— [AMENDED] 

1.  The  authority  citation  part  180 
continues  to  read  as  follows: 

Audiarity:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
§  180.1133,  to  read  as  follows: 

§1801133  Metdyt-l-alkytemido  ethy(-2- 
alkyl-imidaaolkiium  raethyl  sulfate; 
exemption  from  the  requirement  of  a 
tolerance. 

Methyl-l-alkylamido  ethyl-2-alkyl- 
imidazoliniura  methyl  sulfate,  where 
the  alkyl  group  (Ca-Cts)  is  derived  from 
coconut,  cottonseed,  soya,  tallow,  or 
hogfat  fatty  acids,  is  exempted  from  the 
requirement  of  a  tolerance  when  used  as 
an  inert  ingredient  (metal  corrosion: 
inhibitor,  spreader-sticker)  in  propionic 
acid  formulations  applied  to  various 


grains,  grasses,  and  hays,  as  specified  m 
40  CFR  180.1923. 

[FR  Doc.  94-26466  Fifed  10-25-34;  a;45  am) 
BILLING  CODE  6560-50-6 

40  CFR  Part  180 
[OPP-30G330C;  FRL-4913-91 
RIN  2070-AB78 

Methyl  Vinyl  Ether-Maleic  Add 
Copolymer  and  Methyl  Vinyl  Ether- 
Maleic  Acid  Copolymer  Calcium 
Sodium  Sait;  Tolerance  Eiminptlons 

agency;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  modifies  the 
uses  and  categories  of  exemptions 
included  in  t^  recent  regulation 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  methyl  vinyl  ether-maleic  acid 
copolymer  (CAS  Reg.  No.  2S1 53-40-6) 
and  methyl  vinyl  ether-maleic  acid 
copolymer  calcium  sodium  salt  (CAS 
Reg.  No.  62386-95-2.)  in  order  to 
correctly  list  the  exemptions  and  uses 
for  these  polymers.  EPA  is  establishing 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  these  polymers 
when  used  as  inert  ingredients 
(dispersants,  seed-coating  adhesives)  in 
pesticide  formulations  applied  to 
growing  crops  and  raw  agricultural 
commodities  after  harvest.  International 
Specialty  Products  requested  this 
regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  October  26, 1994. 
ADDRESSES:  VVrittm  objections, 
identified  by  the  document  control 
number,  [OPP-300330C],  may  be 
submitted  to:  Hearing  Cferk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708.  401  M  St.,  SW..  Warflington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  namber  and 
submitted  to;  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Envircmmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  persmi,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees”  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPI’ 
(Tolerance  Fees),  P.O.  Box  3n0277M. 
Pittsburgh.  PA  15251. 
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FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine,  Registration  Support 
Branch,  Registration  Division  (7505 W), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  North  Tower, 
Arlington,  VA  22202,  (703)-308-8393. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  24, 1994  (59 
FR  43526),  EPA  issued  a  proposed  rule 
that  gave  notice  that  International 
Specialty  Products  (ISP),  1361  Alps  Rd., 
VVajme,  NJ  07470,  had  submitted 
petitions  (PPs  3E4260  and  3E4261)  to 
EPA  requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA) 
(21  U.S.C.  346a(e)),  propose  to  amend 
40  CFR  180.1001(c)  and  (e)  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  methyl  vinyl  ether-maleic  acid 
copolymer  (CAS  Reg  No.  25153-40-6) 
and  methyl  vinyl  ether-maleic  acid 
copolymer  calcium  sodium  salt  (CAS 
Reg.  No.  62386-95-2)  when  used  as  inert 
ingredients  (dispersants,  seed-coating 
adhesives)  in  pesticide  formulations 
applied  to  growing  crops,  raw 
agricultural  commodities  after  harvest, 
or  animals.  For  simplicity,  the 
exemption  from  tolerance  under  40  CFR 
180.1001(c)  was  requested  for  the  seed¬ 
coating  adhesive  use,  which  is  only 
applicable  to  growing  crops,  as  well  as 
the  dispersant  use,  which  could  include 
post -harvest  uses.  The  exemption  from 
tolerance  under  40  CFR  180.1001(e) 
would  apply  to  the  use  of  the  inerts  as 
dispersants  in  formulations  applied  to 
animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  “inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 


The  data  submitted  relevant  to  the  . 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemptions 
will  protect  the  public  health. 

Therefore,  the  tolerance  exemptions  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
w'hich  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
£md  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  detennines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  “significant 
regulatory  action”  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  “economically 
significant”);  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 


another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order, 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  “significant”  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
364.  94  Stat,  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  September  28, 1994. 

Lois  Rossi. 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18&-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001  is  amended  in 
peu'agraph  (c)  in  the  table  therein  by 
revising  the  entry  for  methyl  vinyl 
ether-maleic  acid  copolymer  and  adding 
immediately  thereafter  the  entry  for 
methyl  vinyl  ether-maleic  acid 
copolymer  calcium  sodium  salt  and  in 
paragraph  (e)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
entry  for  methyl  vinyl  ether-maleic  acid 
copolymer  and  revising  the  entry  for 
methyl  vinyl  ether-maleic  acid 
copolymer  calcium  sodium  salt,  to  read 
as  follows; 

§180.1001  Exemptions  from  the 
requirement  of  a  tolerance. 

It  it  *  * 

it 

(c)  *  *  * 
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Inert  ingredients 

Limits 

Uses 

Methyt  vinyt  ethee-tnaleic  acid  copofymer  (CAS  Reg.  . _ _  Dispersant,  seed-coating  adhesive 

No.  25153'406^  nwwnutrv  nuniber-average  rmleo- 
uiar  weight  75,000. 


Methyl  vinyl  ether-maleic  acid  copolymer  calcium  so¬ 
dium  salt  (CAS  Reg.  No,  62386-96-2),  minimum 
number-average  moleculiar  weight  900,000. 

*  *  • 

.  Dispersant,  seed-coating  adhesive 

***** 

(e)  *  *  * 

Inert  ingredients 

Limits 

Uses 

Methyl  vinyl  ether-maleic  acid  copolymer  (CAS  Reg. 

No.  25153-40-6),  minimum  numbef-average  molec¬ 
ular  weight  75,000. 

Methyl  vinyl  ether-maleic  acid  copolymer  calcium  so¬ 
dium  salt  (CAS  Reg.  No.  62386-95-2),  minimum 
number-average  moleeular  weight  9OOJ00O.. 

. —  • 

.  Dispersant 

.  Dispersant 

* 

* 

• 

* 

|FR  Doc.  94-26470  Filed  10-25-94;  8:45  ami 
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40  CFR  Part  271 

[FRL-6095-41 

Florida;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Florida  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Reco\'ery 
Act  (RCRA).  Florida’s  revisions  consist 
of  the  provisions  contained  in  the  rules 
promidgated  between  July  1, 1987,  and 
June  30, 1990,  otherwise  known  as 
HSWA  Cluster  II.  These  requirements 
are  listed  in  Section  B  of  notice. 

The  Environmental  Protection  Agency 
(EPAJhas  reviewed  Florida’s 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  the  Florida  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  Florida’s  hazardous  waste 
program  revisions.  Florida’s  application 
f^or  program  revisioiis  is  anraildale  for 
public  review  and  cquunent 
OATES:  Final  authorization  for  Florida’s 
program  revisions  shall  be  effective 


December  27, 1994  unl^  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  imcnediate  final 
rule.  All  comments  on  Florida’s 
program  revision  application  must  be 
received  by  the  close  of  business, 
November  25, 1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  A.R.  Hanke,  Chief,  Slate 
Programs  Section,  Waste  Programs 
Branch,  Waste  Management  Division, 
U.S.  EPA,  345  Courtland  Street,  NE, 
Atlanta,  Georgia  30365.  Copies  of 
Florida’s  program  revision  application 
are  available  during  normali  business 
hours  at  the  following  addresses  for 
inspection  and  copying;  Florida 
Department  of  Environmeqtal 
Protection,  2600  Blair  Stone  Rdiad, 
Tallahassee,  Florida  32390-2400,  pdione 
(904)  488-0300;  U.S,  EPA  Region  IV. 
Library,  345  Courtland  Street,  NE, 
Atlanta.  Georgia  30365;  (404)  347-^216. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief,  State  Programs  Section, 
Waste  Programs  ^anch.  Waste 
Management  Division,  U.S. 
Environmental  ProtectioD  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365;  {404}  347-2234. 

SUPPLEMENTARY  INFORMATION; 

A.  Background 

States  with  flaal  authorization  under 
Section  3Q06(b}  of  the  Resource. 
Conservation  and  Recovery  Act 
(“RCRA”  or”the  Act”},  42  U.S.C 
6926(b),  have  a  contjmiing  obUgaticHi  to 
maintain  a  hazardous  waste  program 


that  is  equivalent  to,  consistent  with, 
and  no  l^s  stringent  than  dse  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1964 
(Public  Law  96-616,  November  8, 1984, 
hereinafter  “HSWA”)  allows  Slates  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  “interim  authorization”  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  la  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
Stale  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA’s  regulations  in  40  CFR  Parts  266- 
268  and  124  and  270. 

B.  Florida 

Florida  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  February  12, 1965,  (50  FR 
3908,  January  29, 1985}.  Florida 
received  authorization  for  revisions  to 
its  program  on  April  6, 1992,  for  Ncm- 
HSWA  III,  IV,  and  V,  and  on  January  10, 
1994  for  HSWA  I  xvithout  Corrective 
Action.  Today,  Florida  is  seeking 
approval  of  its  program  revisions  in 
accordance  with  40  CFR  271.2lCb)(3l. 
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EPA  has  reviewed  Florida’s 
application  and  has  made  an  inunediate 
final  decision  that  Florida’s  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Florida.  The  public 
may  submit  written  comments  on  EPA’s 
immediate  final  decision  up  until 
November  25, 1994.  Copies  of  Florida’s 
application  for  these  program  revisions 
are  available  for  inspection  and  copying 


at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice 

Approval  of  Florida’s  program 
revisions  shall  become  effective 
December  27, 1994,  imless  an  adverse 
comment  pertaining  to  the  State’s 
revisions  discussed  in  this  notice  is 
received  by  the  end  of  the  comment 
period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 


EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Florida  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements. 


Checklist 

Description 

FR  date  and  page 

Florida  rule 

39  . 

CA  List  Waste  Restrictions  . 

7/8/87,  52  FR  25760  .... 

403.704(15).  403.721(2)  17-730.021,  730.180. 

730.183. 

42  . 

Exception  Reporting  for  SQGs  of  Hazardous  Waste 

9/23/87,  52  FR  35894  .. 

403.704,  403.721,  17-730.160. 

44A . 

Permit  Application  Requirements  RE:  Corrective 

12/1/87,  52  FR  45788  .. 

403.721,  403.722,  17-730.220. 

Action. 

44E  . 

Permit  as  a  Shield  Provision . 

12/1/87,  52  FR  45788  .. 

403.721,17-730.220. 

44F  . 

Permit  Conditions . . . 

12/1/87,  52  FR  45788  .. 

403.704,  403.721,  403.722,  17-730.220,  17- 

730.280. 

44G  . 

Post  Closure  Permits  Equivalency  Determination  ... 

12/1/87,  52  FR  45788  .. 

403.721,  403.722,  17-730.220,  17-730.260. 

50  . 

LDR  for  1st  Third  Scheduled  Waste . 

8/17/88,  53  FR  31138; 

403.703,  403.721,  17-730.180,  17-730.181,  17- 

2/27/89,  54  FR  8264. 

730.183. 

62  . 

LDR  Amendments  to  1st  Third  Scheduled  Waste  ... 

5/2/89,  54  FR  18836  .... 

403.703,  403.721,  17-730.183. 

6.3 

LDR  for  2nd  Third  Scheduled  Waste . 

6/23/89,  54  FR  26594  .. 
9/6/89,  54  FR  36967  .... 

403.703,  403.721,  17-730.183. 

403.703,  403.721,  17-730.181,  17-730.183. 

66  . 

LDR;  Correction  to  1st  Third  Scheduled  Wastes . 

68  . 

Reportable  Quantity  Adjustment  Methyl  Bromide- 

10/6/89,  54  FR  41402  .. 

403.72,  17-730.030. 

Production  Wasted. 

69  . 

Reportable  Quantity  Adjustment . 

12/11/89,54  FR  50968 

403.72,  17-730.030. 

75  . 

Listing  of  1,1-Dimethylhydrazine  Production  Wastes 

5/2/90,  55  FR  18496  .... 

403.72,  17-730.030. 

78  . 

LDR  for  3rd  Third  Scheduled  Wastes . 

6/1/90,  55  FR  22520  .... 

403.704,  403.72,  403.721,  17-730.030,  17- 

730.180,  17-730.183. 

79  . 

Organic  Air  Emission  Standarcfe  for  Process  Vents 

6/21/90,  55  FR  25454  .. 

403.087,  403.721,  403.722,  17-730.021,  17- 

and  Equipment  Leaks. 

730.030,  17-730.180. 

C.  Decision 

I  conclude  that  Florida’s  application 
for  these  program  revisions  meets  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Florida  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Florida  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application,  its 
previously  approved  authorities  and 
where  otherwise  noted  in  this  Notice. 
Florida  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections 
3008,  3013,  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Florida’s 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 


requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6912(a),  6926,  6974(b)). 

Dated:  October  13, 1994. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

[FR  Doc.  94-26249  Filed  10-25-94;  8.45  am] 
BILLING  CODE  6S60-50-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Parts  10  and  15 
[CGD  94-041] 

RIN  2115-AE92 

Radar-Observer  Endorsement  for 
Operators  of  Uninspected  Towing 
Vessels 

agency:  Coast  Guard,  DOT. 
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ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is  amending 
the  rules  that  require  a  radar-observer 
endorsement.  The  amended  rules  will 
require  radar-training  for  licensed 
masters,  mates,  and  operators  of  radar- 
equipped  uninspected  towing  vessels  8 
meters  (approximately  26  feet)  or  more 
in  length,  either  toward  an  endorsement 
or,  in  the  short  run,  toward  a  certificate. 
The  amended  rules  are  necessary  to 
ensure  that  vessels  equipped  with  radar 
are  manned  by  mariners  with  the  skills 
and  knowledge  to  operate  them. 

DAT£S:  Effective  Date:  This  rule  is 
effective  on  November  25, 1994. 

Comments:  Comments  must  be 
received  on  or  before  January  24, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA,  3406)  (CGD  94-041], 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 

U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  E.  Spears,  Jr.,  Project 
Manager,  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection 
(G-MVP-3),  (202)  267-0224,  between  9 
a.m.  and  5:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  94-041]  and  the  specific  section  of 
this  rule  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 


period.  It  may  change  this  rule  in  view 
of  the  comments. 

The  Coast  Guard  conducted  a  study 
entitled  Review  of  Marine  Safety  Issues 
Related  to  Uninspected  Towing  Vessels. 
The  Review  recommended,  among  other 
initiatives,  establishment  of  a  radar¬ 
training  requirement  for  certain 
operators  of  towboats.  The  Coast  Guard 
held  a  public  meeting  on  April  4, 1994, 
to  examine  the  Review.  The  public 
comments,  both  offered  then  and 
submitted  afterward,  figured  in  the 
development  of  this  rule.  Consequently, 
the  Coast  Guard  plans  no  public 
hearing.  Persons  may  ask  for  one  by 
writing  to  the  Marine  Safety  Council  at 
the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
one  would  be  beneficial.  If  the  Coast 
Guard  determines  that  another 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  it  will  schedule  a 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in  the 
drafting  of  this  document  are  Mr.  Robert 
S.  Spears,  Jr.,  Project  Manager,  Office  of 
Marine  Safety,  Security,  and 
Environmental  Protection,  and  Mr. 
Patrick  J.  Murray,  Project  Counsel, 

Office  of  the  Chief  Counsel. 

Regulatory  Information 

This  rule  is  being  published  as  an 
interim  rule  and  will  be  effective  on 
November  25, 1994.  The  Coast  Guard 
has  determined  that  it  would  be 
contrary  to  the  public  interest  to  delay 
publication  of  this  rule,  which  applies 
current  statutory  law  (46  U.S.C.  2103, 
7101,  and  8904(a)],  establishes  an 
overdue  regulatory  requirement  at  a 
minimal  cost,  and  shows  great  potential 
for  improving  public  safety.  For  these 
good  reasons,  the  Coast  Guard  finds 
under  5  U.S.C.  553(b)(3)(B)  that  no 
public  notice  is  necessary. 

Background  and  Purpose 

The  derailment  of  the  Amtrak  Sunset 
Limited,  a  passenger  train,  on 
September  22, 1993,  with  extensive 
injury  and  loss  of  life,  resulted  in  a 
study  entitled  Review  of  Marine  Safety 
Issues  Related  to  Uninspected  Towing 
Vessels.  This  study,  based  on  an 
investigation  conducted  jointly  by  the 
Offices  of  Navigation  Safety  and 
Waterway  Services  (G-N)  and  of  Marine 
Safety,  Security,  and  Environmental 
Protection  (G-M),  provided  the 
Commandant  of  the  Coast  Guard  with  a 
number  of  recommendations  to  enhance 
safety  in  the  towing  industry.  One  of 
these  recommendations  called  for  a 
regulatory  project  to  amend  46  CFR 


parts  10  and  15  to  require  radar-observer 
training  and  endorsements  for  operators 
of  radar-equipped  towing  vessels  more 
than  8  meters  (approximately  26  feet)  in 
length.  The  Commandant  concurred, 
and  directed  the  Merchant  Vessel 
Personnel  Division  (G-MVP)  to  initiate 
the  project. 

Discussion  of  Rule 

This  interim  rule  amends  the  current 
rules  in  two  basic  ways.  First,  it  adds  to 
46  CFR  part  15  language  that  extends 
the  requirement  of  a  radar-observer 
endorsement  to  licensed  operators  of 
radar-equipped  towboats  8  meters 
(approximately  26  feet)  or  more  in 
length.  Second,  it  adds  to  part  10  two 
courses:  A  Radar-Observer  (Rivers) 
course  and  a  Radar-Operation  course, 
the  latter  temporary.  Because  operators 
with  unlimited  and  inland-waters 
endorsements  may  navigate  on  rivers, 
the  Coast  Guard  also  found  it  necessary 
to  add  rivers-related  topics  to  the  list  of 
subjects  for  the  courses  encompassing 
broader  routes.  (“River”  means  any 
river,  canal,  or  similar  body  of  water 
designated  by  the  Officer  in  Charge, 
Marine  Inspection:  “Inland  Waters” 
means  the  navigable  waters  of  the 
United  States  shoreward  of  the 
Boundary  Lines  as  described  by  46  CFR 
part  7,  excluding  the  Great  Lakes  (46 
CFR  10.103].) 

To  provide  a  reasonable  opportunity 
for  affected  personnel  to  complete  full 
radar-observer  courses  and  obtain  radar- 
observer  endorsements,  this  interim  rule 
requires  these  courses  and 
endorsements  only  of  personnel 
receiving  original  licenses,  renewing 
licenses,  or  upgrading  licenses,  on  or 
after  February  15, 1995.  (Since  licenses 
are  valid  for  five  years,  some  OUTVs 
will  not  have  to  complete  these  courses 
until  January,  2000.)  However,  because 
of  the  urgent  need  to  improve  safety, 
this  rule  requires  the  Radar-Operation 
course  of  all  affected  personnel  not  yet 
required  to  hold  the  radar-observer 
endorsement. 

Because  of  the  large  number  of 
personnel  required  to  attend  radar¬ 
training  by  February  15, 1995,  and  the 
importance  of  their  getting  basic 
training  as  soon  as  possible,  the  Radar- 
Operation  course  may  be  conducted  by 
individuals,  companies,  or  other 
organizations  without  prior  approval  of 
the  Coast  Guard.  However,  offerors  must 
state  on  their  course-completion 
certificates  that  the  courses  conform  to 
rules  of  the  Coast  Guard.  Each  such 
certificate  is  valid  until  the  holder’s 
license  is  renewed  or  upgraded, 
whichever  occurs  first.  By  then,  a  holder 
of  this  certificate  must  have  completed 
an  approved  radar-observer  course  to 
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obtain  the  endorsement  on  his  or  her 
license.  No  mariner  who  renews  or 
upgrades  his  or  her  license  on  or  after 
February  15, 1995,  without  having 
attended  a  radar-observer  course,  may 
serve  as  the  master,  mate,  operator,  or 
pilot  of  any  vessel  identified  by  46  CFR 
15.815 — among  which  are  radar- 
equipped  uninspected  towing  vessels  of 
at  least  8  meters  (approximately  26  feet) 
in  length. 

The  radar-observer  endorsement  on  a 
license  expires  after  five  years.  To 
renew,  an  applicant  must  present  a 
certificate  of  training  from  an  approved 
course:  radar-observer  renewal  or 
original.  Like  the  original  course,  the 
renewal  course  will  contain  two 
principal  components:  a  demonstration 
of  skills  on  a  radar  simulator,  and  a 
radar-theory  examination.  Any 
applicant  successfully  completing  the 
appropriate  approved  course  and 
presenting  the  certificate  of  training  to 
the  (XMI  may  have  his  or  her 
endorsement  renewed. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  “Regulatory 
Planning  and  Review,”  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  nonsignificant  imder  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR 11040  (February  26, 1979)1. 

The  requirements  announced  by  this 
rule  will  apply  to  licensed  operators  of 
radar-equipped  towing  vessels  8  meters 
(approximately  26  feet)  or  more  in 
le^h  operating  in  U.S.  waters. 

Tne  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
Regulatory  Policies  and  Procedures  of 
DOT  is  unnecessary. 

There  are  about  12,300  licensed 
operators  of  uninspected  towing  vessels 
(OUTV)  in  the  U.S.  Although  some  may 
operate  towboats  on  ocean  (domestic- 
trade)  waters,  many  of  those  vessels  are 
manned  by  licensed  masters  or  mates. 
OUTVs  on  ocean  waters  already  must 
complete  radar-observer  courses  [see  46 
CFR  10.464(e)(2)l,  but  they  must  do  this 
only  once.  This  rule  will  require  certain 
licensed  OUTVs  to  obtain  radar- 
observer  endorsements,  which  must  be 
renewed  five  years  after  the  month  of 
issue  (see  46  CFR  10.480(f),  below). 
Roughly  15,000  masters,  mates,  and 
OUTVs  will  each  need  to  complete  a 
radar-observer  course  or  a  Radar- 
Operation  course  sometime  during  the 


five  years  after  the  effective  date  of  this 
rule  to  comply  with  46  CFR  15.815(c), 
below.  Those  completing  the  radar- 
observer  course  will  need  to  renew  their 
endorsements  every  five  years  to 
continue  to  work  on  radar-equipped 
towboats  of  at  least  8  meters 
(approximately  26  feet)  in  length. 
Certificates  from  Radar-Operation 
courses  will  not  be  valid  with  licenses 
dated  after  February  15, 1995. 
Consequently,  persons  using  the  Radar- 
Operation  certificate  to  satisfy  46  CFR 
15.815(c)  will  need  to  complete  radar- 
observer  courses  when  they  renew  or 
upgrade  their  licenses — if  Aey  intend  to 
continue  working  on  radar-equipped 
towboats  of  8  meters  (approximately  26 
feet)  or  more  in  length.  A  Radar- 
Operation  course,  at  least  four  hours  in 
length,  is  designed  to  indoctrinate 
operators  with  regard  to  basic  uses  and 
interpretation  of  radar.  Radar-observer 
courses,  courses  approved  by  the  Coast 
Guard  and  completed  by  applicants 
seeking  radar-observer  endorsements  on 
their  licenses,  range  in  length  from  four 
hours  (renewal  only)  to  five  or  more 
days.  The  radar-observer  courses  and 
corresponding  endorsements  are 
separated  by  area  of  operation:  Rivers, 
Inland  Waters,  and  Unlimited  (any 
waters).  Expenses  to  complete  the 
different  courses  will  vary,  depending 
on  the  courses  selected,  the  sources  of 
training,  and  the  applicants’  abilities. 
In-house  courses  should  cost  less  than 
courses  offered  by  independent  schools. 
Unless  their  employers  offer  the 
courses,  OUTVs  likely  will  bear  the 
expense  for  the  training,  and  complete 
it  on  their  own  time.  Tuition  might  cost 
up  to  $100.00  a  day,  and  miscellaneous 
expenses  for  travel,  meals,  and  lodging 
will  sometimes  accrue  too,  at  $20.00  to 
$100.00  a  day.  Since  the  endorsement  is 
valid  for  five  years,  the  expense  may  be 
spread  over  five  years  as  well. 

For  example,  if  the  typical  OUTV 
completes  a  Radar-Operation  course 
before  February  15, 1995,  for  $50.00  and 
then  two  years  later,  when  renewing  his 
or  her  license,  completes  a  Radar- 
Observer  (Rivers)  course  at  a  cost  of 
$480.00  (three  days  of  training,  lodging, 
meals,  and  miscellaneous  expenses),  the 
expense  for  the  first  seven  years  will  be 
about  $530.00,  or  $76.00  a  year.  For 
subsequent  five-year  intervals,  the 
expense  will  fall  to  about  $14.00  a  year, 
due  to  the  shorter  length  of  the  renewal 
course  ($50.00  tuition  +  $20.00 
miscellaneous  expenses  =  $70.00 
divided  by  five  years  =  $14.00).  Hence, 
over  30  years,  training  15,000  licensed 
individuals  will  cost  about  $440,000.00 
a  year.  Since  about  450  new  OUTVs  are 
added  each  year  (at  $480.00  each). 


$216,000.00  must  also  be  added  each 
year  to  arrive  at  the  total  expense  for  the 
towing  industry — $656,000.00  a  year. 

Statistical  research  has  shown  that 
American  society  is  willing  to  pay 
$2,600,000.00  to  save  even  just  one  life. 
Therefore,  even  if  only  one  life  is  saved 
each  year  by  this  rule,  the  benefit 
outweighs  the  expense  by  about 
$2,000,000.00  a  year. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  “Small  entities”  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  interim  rule  does  not  require  a 
general  notice  of  proposed  rulemaking 
and,  therefore,  is  exempt  from  the 
provisions  of  the  Act.  Although  this  rule 
is  exempt,  however,  the  Coast  Guard  has 
reviewed  it  for  potential  impact  on 
small  entities. 

This  interim  rule  places  its  burden  on 
individual  OUTVs,  not  on  their 
employers,  which  may,  but  need  not, 
take  it  on  themselves.  The  Coast  Guard 
expects  that,  of  the  employers  that  will 
take  it  on  themselves,  few  if  any  will  be 
small  entities.  Therefore,  the  Coast 
Guard  has  determined  that  it  will  have 
no  adverse  economic  impact  on  small 
entities.  If  you  nonetheless  think  that 
your  business  or  organization  qualifies 
as  a  small  entity  and  that  this  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  to  what  degree  this  rule  will 
economically  affect  it. 

Collection  of  Information 

This  interim  rule  contains  no  new 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act  1 44 
U.S.C.  3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
interim  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  the  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  tlie 
environmental  impact  of  this  interim 
rule  and  concluded  that,  under  §  2.B.2 


Federal  Register  /  Vol.  59,  No.  206  /  Wednesday,  October  26,  1994  /  Rules  and  Regulations  53757 


of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
The  rule  is  an  administrative  matter 
within  the  meaning  of  sub-§  2.B.2.I.  of 
Commandant  Instruction  M16475.1B 
that  clearly  has  no  environmental 
impact.  A  Determination  of  Categorical 
Exclusion  is  available  in  the  docket  for 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

List  of  Subjects 

46CFRPartlO 

Reporting  and  recordkeeping 
requirements,  Schools,  Seamen. 

46CFRPartl5 

Reporting  and  recordkeeping 
requirements.  Seamen,  Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  10  and  15  as  follows: 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

1.  The  citation  of  authority  for  part  10 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  633,  31  U.S.C.  9701, 
46  U  S.C.  2103,  7701;  49  CFR  1.45, 1.46; 

§  10.107  also  issued  under  the  authority  of  44 
U.S.C.  3507. 

2.  Section  10.305  is  revised  to  read  as 
follows: 

§  1 0.305  Radar-observer  certificates  and 
qualifying  courses. 

(a)  A  student  who  takes  an  approved 
course  of  training,  which  includes 
passing  both  a  radar-theory  examination 
and  a  practical  demonstration  on  a 
simulator,  and  who  meets  the 
requirements  of  this  section  is  entitled 
to  an  appropriate  radar-observer 
certificate — 

(1)  In  a  form  prescribed  by  the  school 
and  acceptable  to  the  Coast  Guard;  and 

(2)  Signed  by  the  head  of  the  school. 

(b)  The  following  radar-observer 
certificates  are  issued  under  this 
section: 

(1)  Radar  Observer  (Unlimited). 

(2)  Radar  Observer  (Inland  Waters). 

(3)  Radar  Observer  (Rivers). 

(4)  Radar  Observer  (Unlimited 
Renewal). 

(5)  Radar  Observer  (Inland  Waters 
Renewal). 

(6)  Radar  Observer  (Rivers  Renewal). 

(c)  A  school  with  an  approved  radar- 
observer  course  may  issue  a  certificate 
listed  in  paragraph  (b)  of  this  section 
after  the  student  has  successfully 
completed  the  appropriate  curriculum 
as  follows: 

(1)  Radar  Observer  (Unlimited). 
Classroom  instruction — including 
demonstration  and  practical  exercises 


using  simulators — and  examination,  in 
the  following  subjects: 

(i)  Fundamentals  of  radar: 

(A)  How  radar  works. 

(B)  Factors  affecting  the  performance 
and  accuracy  of  marine  radar. 

(C)  Purposes  and  functions  of  the 
main  components  that  constitute  a 
typical  marine  radar  system. 

(ii)  Operation  and  use  of  radar: 

(A)  Purpose  and  adjustment  of 
controls. 

(B)  Detection  of  malfunctions,  false 
and  indirect  echoes,  and  other  radar 
phenomena. 

(C)  Effects  of  sea  return  and  weather. 

(D)  Limitations  of  radar  resulting  from 
design  factors. 

(E)  Precautions  to  observe  in 
performing  maintenance  of  radar 
equipment. 

(F)  Measurement  of  ranges  and 
bearings. 

(G)  Effect  of  size,  shape,  composition, 
and  distance  of  vessels  and  terrestrial 
targets  on  echo. 

(iii)  Interpretation  and  analysis  of 
radar  information: 

(A)  Radar  navigation — determining 
the  position  and  direction  of  movements 
of  a  vessel. 

(B)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(C)  Determining  the  course  and  speed 
of  another  vessel. 

(D)  Determining  the  time  and  distance 
of  closest  point  of  approach  of  a 
crossing,  meeting,  overtaking,  or 
overtaken  vessel. 

(E)  Detecting  changes  of  course  and/ 
or  speed  of  another  vessel  after  its  initial 
course  and  speed  have  been  established. 

(F)  Factors  to  consider  when 
determining  changes  of  course  and/or 
speed  of  a  vessel  to,  on  the  basis  of  radar 
observation,  prevent  collisions  with 
other  vessels. 

(iv)  Plotting  (by  any  graphically- 
correct  method): 

(A)  Principles  and  methods  of  plotting 
relative  and  true  motion. 

(B)  Practical-plotting  problems. 

(2)  Radar  Observer  (Inland  Waters). 
Classroom  instruction — ^with  emphasis 
on  situations  and  problems  encountered 
on  inland  waters,  including 
demonstration  and  practical  exercises 
using  simulators — and  examination,  in 
the  following  subjects: 

(i)  Fundamentals  of  radar: 

(A)  How  radar  works. 

(B)  Factors  affecting  the  performance 
and  accuracy  of  marine  radar. 

(C)  Purpose  and  functions  of  the  main 
components  that  constitute  a  typical 
marine  radar  system. 

(ii)  Operation  and  use  of  radar: 


(A)  Purpose  and  adjustment  of 
controls. 

(B)  Detection  of  malfunctions,  false 
and  indirect  echoes,  and  other  radar 
phenomena. 

(C)  Effects  of  sea  return  and  weather. 

(D)  Limitations  of  radar  resulting  fi:om 
design  factors. 

(E)  Precautions  to  observe  in 
performing  maintenance  of  radar 
equipment. 

(F)  Measurement  of  ranges  and 
bearings. 

(G)  Effect  of  size,  shape,  composition, 
and  distance  of  vessels  and  terrestrial 
targets  on  echo. 

(iii)  Interpretation  and  analysis  of 
radar  information: 

(A)  Radar  navigation— determining 
the  position  and  direction  of  movements 
of  a  vessel. 

(B)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(C)  Determining  the  course  and  speed 
of  another  vessel. 

(D)  Determining  the  time  and  distance 
of  closest  point  of  approach  of  a 
crossing,  meeting,  overtaking,  or 
overtaken  vessel. 

(E)  Detecting  changes  of  course  and/ 
or  speed  of  another  vessel  after  its  initial 
course  and  speed  have  been  established. 

(F)  Factors  to  consider  when 
determining  changes  of  course  and/or 
speed  of  a  vessel  to,  on  the  basis  of  radar 
observation,  prevent  collisions  with 
other  vessels. 

(3)  Radar  Observer  (Rivers). 

Classroom  instruction — with  emphasis 
on  situations  and  problems  encountered 
on  rivers  including  demonstration  and 
practical  exercises  using  simulators — 
and  examination,  in  the  following 
subjects: 

(i)  Fundamentals  of  radar: 

(A)  How  radar  works. 

(B)  Factors  affecting  the  performance 
and  accuracy  of  marine  radar. 

(C)  Purpose  and  functions  of  the  main 
components  that  constitute  a  typical 
marine  radar  system. 

(ii)  Operation  and  use  of  radar: 

(A)  Purpose  and  adjustment  of 
controls. 

(B)  Detection  of  malfunctions,  false 
and  indirect  echoes,  and  other  radar 
phenomena. 

(C)  Effects  of  sea  return  and  weather 

(D)  Limitations  of  radar  resulting  from 
design  factors. 

(E)  Precautions  to  observe  in 
preforming  maintenance  of  radar 
equipment. 

(F)  Measurement  of  ranges  and 
bearings. 

(G)  Effect  of  size,  shape,  composition, 
and  distance  of  vessels  and  terrestrial 
targets  on  echo. 
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(iii)  Inteq>retation  and  analysis  of 
radar  information: 

(A)  Radar  navigation — determining 
the  position  and  direction  of  movements 
of  a  vessel. 

(B)  Collisicm-avoidance.  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(C)  Factors  to  consider  when 
determining  changes  of  course  and/or 
speed  of  a  vessel  to.  on  the  basis  of  radar 
observation,  prevent  collisions  with 
other  vessels. 

(4)  Radar  Cft>server  (Unlimited 
Renewal).  Classroom  Instruction) — 
including  demonstration  and  practical 
exercises  using  simulators — and 
examination,  in  the  following  subjects: 

(i)  Interpretation  and  analysis  of  radar 
information: 

(A)  Radar  navigation — determining 
the  position  and  direction  of  movements 
of  a  vessel. 

(B)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(C)  Determining  the  course  and  speed 
of  another  vessel. 

(D)  Determining  the  time  and  distance 
of  closest  point  of  approach  of  a 
crossing,  meeting,  overtaking  ,  or 
overtaken  vessel. 

(E)  Detecting  changes  of  course  and/ 
or  speed  of  another  vessel  after  its  initial 
course  and  speed  have  been  established. 

(F)  Factors  to  consider  when 
determining  changes  of  course  and/or 
speed  of  a  vessel  to,  on  the  basis  of  radar 
observation,  prevent  collisions  with 
other  vessels. 

(ii)  Plotting  (by  any  method  that  is 
graphically  correct): 

(A)  The  principles  and  methods  of 
plotting  relative  and  true  motion. 

(B)  Practical-plotting  problems. 

(5)  Radar  Observer  (Inland  Waters 
Renewal).  Classroom  instruction — 
including  demonstration  and  practical 
exercises  using  simulators — and 
examination,  in  the  interpretation  and 
analysis  of  radar  information,  including: 

(i)  Radar  navigation — determining  the 
position  and  direction  of  movements  of 
a  vessel. 

(ii)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(iii)  Determining  the  course  and  speed 
of  another  vessel. 

(iv)  Determining  the  time  and 
distance  of  closest  point  of  approach  of 
a  crossing,  meeting,  overtaking,  or 
overtaken  vessel. 

(v)  Detecting  changes  of  course  and/ 
or  speed  of  another  vessel  after  its  initial 
c;ourse  and  speed  have  been  established. 


(vi)  Factors  to  consider  when 
determining  changes  of  course  and/or 
speed  of  a  vessel  to,  on  the  basis  of  radar 
observation,  prevent  collisions  with 
other  vessels. 

(6)  Radar  Observer  (Rivers  Renewal). 
Classroom  instruction — including 
demonstration  and  practical  exercises 
using  simulators — and  examination,  in 
the  interpretation  and  analysis  of  radar 
information,  including: 

(i)  Radar  navigation — determining  the 
position  and  direction  of  movements  of 
a  vessel. 

(ii)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(iii)  Factors  to  consider  when 
determining  changes  of  course  and/or 
speed  of  vessel  to,  on  the  basis  of  radar 
observation,  prevent  collisons  with 
other  vessels. 

3.  New  10.306  is  added  to  read  as 
follows: 

§  10.306  Radar-Operation  certificate  and 
course. 

(a)  A  certificate  of  training  from  a 
Radar-Operation  course  may,  as 
provided  by  46  CFR  15.815(c)(2),  suffice 
instead  of  a  radar-observer  endorsement. 
It  is  valid  until  the  holder’s  license  is 
renewed  or  upgraded,  or  expires, 
whichever  occurs  first. 

(b)  Each  Radar-Operation  course  must 
contain  at  least  four  hours  of  instruction 
on  the  following  subjects: 

(1)  Fundamentals  of  radar: 

(1)  How  radar  works. 

(ii)  Factors  affecting  the  performance 
and  accuracy  of  marine  radar. 

(iii)  Purpose  and  functions  of  the 
main  components  that  constitute  a 
typical  marine  radar  system. 

(2)  Operation  and  use  of  radar: 

(i)  Purpose  and  adjustment  of 
controls. 

(ii)  Detection  of  malfunctions,  false 
and  indirect  echoes,  and  other  radar 
phenomena. 

(iii)  Effects  of  sea  return  and  weather. 

(iv)  Limitations  of  radar  resulting 
from  design  factors. 

(v)  Precautions  to  observe  in 
performing  maintenance  of  radar 
equipment. 

(vi)  Measurement  of  ranges  and  * 
bearings. 

(vii)  Effect  of  size,  shape, 
composition,  and  distance  of  vessels 
and  terrestrial  targets  on  echo. 

(3)  Interpretation  and  analysis  of  radar 
information: 

(i)  Radar  navigation — determining  the 
position  and  direction  of  movements  of 
a  vessel. 

(ii)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 


circumstances  and  the  equipment  in 
use. 

(iii)  Factors  to  consider  when 
determining  changes  of  course  and/cH' 
speed  of  a  vessel  to,  cm  the  basis  of  radar 
observation,  prevent  collisions  with 
other  vessels. 

(c)  Each  Radar-Operation  course  must 
be  conducted  by  an  individual  who 
possesses  the  knowledge  and  skills 
taught  in  the  course,  with  at  least  one 
year  of  experience  in  their  practical 
application,  except  that — 

(1)  A  marine  instructor  or  company 
official  may  substitute  a  currently  valid 
certificate  from^ian  approved  Radar- 
Observer  (Unlimited  or  Inland  Waters) 
course  for  the  one  year  of  experience; 
and 

(2)  An  instructor  of  any  approved 
radar-observer  course  may  teach  a 
Radar-Operation  course  without  further 
seagoing  experience. 

(d)  A  holder  of  the  Radar-Operation 
certificate  seeking  a  radar-observer 
endorsement  is  considered  an  applicant 
for  an  original  endorsement  rather  than 
an  applicant  for  renewal  of  the 
endorsement. 

4.  Section  10.480  is  revised  to  read  as 
follows: 

§  1 0.480  Radar  observer. 

(a)  This  section  contains  the 
requirements  that  an  applicant  must 
meet  to  qualify  as  a  radar  observer.  (Part 
1 5  of  this  chapter  specifics  who  must 
qualify  as  a  radar  observer.) 

(b)  If  an  applicant  meets  the 
requirements  of  this  section,  one  of  the 
following  radar-observer  endorsements 
will  be  added  to  his  or  her  deck  officer’s 
license: 

(1)  Radar  Obser\'er  (Rivers). 

(2)  Radar  Observer  (Inland  Waters). 

(3)  Radar  Observer  (Unlimited). 

(c)  Endorsement  as  Radar  Observer 
(Rivers)  is  valid  only  on  any  river,  canal, 
or  similar  body  of  water  designated  by 
the  Officer  in  Charge,  Mruine 
Inspection.  Endorsement  as  Radar 
Observer  (Inland  Waters)  is  valid  only 
for  those  waters  covered  by  the  Inland 
Navigational  Rules  other  than  the  Great 
Lakes.  Endorsement  as  Radar  Observer 
(Unlimited)  is  valid  on  all  w'aters. 

(d)  Except  as  provided  by  paragraphs 

(e)  and  (f)  of  this  section,  each  applicant 
for  a  radar-observer  endorsement  or  for 
renewal  of  an  endorsement  must 
complete  the  appropriate  course 
approved  by  the  Coast  Guard,  receive 
the  appropriate  certificate  of  training, 
and  present  the  certificate  to  the  Officer 
in  Charge.  Marine  Inspection. 

(e)  An  applicant  who  possesses  a 
radar-observer  endorsement,  resides  in  a 
remote  geographic  area,  and  can 
substantiate  to  the  satisfaction  of  the 
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Oflicer  in  Charge,  Marins  bispection, 
that  the  applicant’s  absence  would 
disrupt  normal  movement  of  rammerce. 
or  that  the  applicant  cannot  attend  an 
approved  radar-observer  renewal 
course,  any  have  his  or  her  endorsement 
renewed  upon  successful  completion  of 
an  examination  administered  by  the 
Coast  Guard. 

(f)  An  endorsement  as  radar  observer 
issued  under  this  section  is  valid  for 
five  years  alter  the  month  of  issuance  of 
the  certificate  of  training  from  a  course 
approved  by  the  Coast  GuanL  The 
endorsement  is  not  terminated  by  the 
issuance  of  a  new  license  during  these 
five  years. 

(g)  The  month  and  year  of  the 
expiration  of  the  radar-observer 
endorsement  are  printed  (m  the  license. 

(h)  A  radar-observer  endorsement  may 
be  renewed  at  any  time. 

(i)  An  applicant  for  renewal  of  a 
license  that  does  noft  need  a  radar- 
observer  endorsement  may  renew  the 
license  without  meeting  the 
requirements  for  a  radar-obeenrer 
endorsement. 

(j)  An  applicant  seeking  to  raise  the 
grade  of  a  license  or  increase  its  scope, 
where  the  increased  grade  or  scope 
requires  a  radar-observer  certificate, 
may  use  an  expired  radar-observer 
t;ertificate  to  fulfill  that  requirement. 

PART  15— MANNING  REQUIREMENTS 

.5.  The  citation  of  authority  for  part  15 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  3703.  8,502;  49 
t;FR  1.45, 1.46. 

6.  In  §15.815,  new  paragraph  (c)  is 
added: 

§  1 5.81 5  Radar  observers. 

'*  *  *  A  * 

(c)  On  or  after  February  15, 1995,  each 
person  having  to  be  licensed  under  46 
U.S.C.  8904(a)  for  employment  or 
service  as  master,  mate,  or  operator  on 
hoard  an  uninspected  towing  vessel  of 
8  meters  (approximately  26  feet)  or  more 
in  length  shall,  if  the  vessel  is  equipped 
with  radar,  hold — 

(1)  A  valid  endorsement  as  radar 
observer:  or, 

(2)  If  the  person  holds  a  valid  license 
dated  before  February  15, 1995,  a  valid 
certificate  from  a  Radar-Operation 
course. 

|.C.  Card. 

Hear  Admiral,  U.S.  Coast-Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
f^otection. 

|FR  Doc.  94-26506  Filed  10-25-94;  8:45  ami 
BILUNG  CODE  4910-14-M 


FEDERAL  COMMUNtCATIONS  . 
COMMISSION 

47CFRPart,1 

[FCC94-25q 

Ex  Parte  Rules 

AGEMCV:  Federal  Communications 
Commisston. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has 
amended  its  ex  parte  rules  to  provide  an 
exemption  for  presentation  between  the 
Commission  and  the  IDepartment  of 
Justice  or  the  Federal  Ti^e 
Commission,  the  other  principal 
agencies  responsible  for  promoting  or 
ensuring  competition  in  the 
telecommunications  industry.  This 
exemption  will  promote  the  public 
interest  through  the  exchange  of 
information  and  ideas  between  the 
Commission  and  lead  to  more  effective 
enforcement  and  protection  of  the 
public  interest. 

EFFECTIVE  DATE:  October  26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Bailey,  Office  of  General 
Counsel.  (202)  418-1720. 

SUPPLEMENTARY  INFORMATION: 

JDrder 

Adopted:  October  7,  1994. 

Beleased:  October  21,  1994. 

By  the  Commission: 

1.  By  this  Order,  we  amend  our  ex 
parte  rules  to  provide  an  exemption  for 
presentations  between  the  Commission 
and  the  Department  of  Justice  or  Federal 
Treyde  Commission  relating  to 
telecommunications  competition 
matters.  The  rules  are  further  amended 
to  provide  for  disclosure  of  any  new 
factual  information  obtained  by  the 
Commission  in  such  presentations  if 
such  information  is  relied  on  by  the 
Commission  in  the  decision-making 
process.  This  exemption  would  not 
apply  if  the  Department  of  Justice  or 
Federal  Trade  Commission  becomes  a 
party  to  the  proceeding,  e.g.,  by  the 
filing  of  comments  in  the  proceeding. 
Nor  would  it  apply  if  the  proceeding  is 
designated  for  hearine. 

2.  VVe  believe  that  this  exemption  will 
promote  the  public  interest  through  the 
exchange  of  information  and  ideas 
between  the  Commission  and  the  other 
principal  agencies  responsible  for 
promoting  or  ensuring  competition  in 
the  telecommunications  industry.  It 
should  lead  to  more  effective 
enforcement  and  protection  of  the 
public  interest,  development  and 
application  of  more  consistent 
analytical  methodologies,  an  improved. 


expedited  license  transfer  process,  and 
the  possible  avoidance  of  unnecessarily 
duplicative  efforts.  At  the  same  time, 
the  requirement  for  disclosure  of  any  ' 
factual  information  relied  on  by  the 
Commi.ssion  will  protect  the  rights  of 
the  parties. 

3.  Because  the  amendment  adopted 
herein  relates  to  agency  practice  and 
procedure,  notice  and  comment  is  not 
required.  5  U.S.C,  §553(b)(A). 

4.  Accordingly,  it  is  ordered,  that  Part 
1  of  the  Rules  and  Regulations  of  the 
Federal  Communications  Commission 
are  amended  as  set  forth  below. 

5.  It  is  further  ordered  that  these 
amendments  to  the  Commission’s  Rules 
shall  become  effective  upon  publication 
in  the  Federal  Register.  See  5  U.S.C. 

§  553(d). 

6.  Authority  lor  this  action  is 
contaioed  in  Sections  4(i).  4(i).  and 
303(r)  of  the  Coeamunications  Act  of 
1934,  as  amend^  47  U.S.C.  §§  154(i). 
154(i}.  and  303(rk 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Secretary. 

Rule  Change 

Part  1  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1— PRACTICE  AND 
PROCEDURES 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Sections  4,  303,  48  Stat.  1066, 
1082,  as  amended:  47  U.S.Q  §§  154,  303: 
Implement  5  U.S.C  §  552  and  21  U.S.C. 

§  853a.  unless  otherwise  noted. 

2.  Section  1.1204  is  amended  by 
adding  paragraph  (b)(B)  to  read  as 
follows: 

§1.1 204  GenemI  exemptions. 

(b)*  *  • 

(8)  The  presentation  is  to  or  from  the 
United  States  Department  of  justice  or 
Federal  Trade  Commission  and  involves 
a  telecommunications  competition 
matter  in  a  proceeding  which  has  not 
been  designated  for  hearing  and  in 
which  the  relevant  agency  (Department 
of  Justice  or  Federal  Trade  Commission) 
is  not  a  party;  provided  that,  any  new 
factual  information  obtained  through 
such  a  presentation  that  is  relied  on  by 
the  Commission  in  its  decision-making 
process  will  be  disclo.sed  by  the 
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Commission  no  later  than  at  the  time  of 
issuance  of  the  Commission’s  decision. 
|FR  Doc.  94-26486  Filed  10-25-94;  8:45  am] 
BILLING  C00€  6712-01-4M 


47  CFR  Part  73 

[MM  Docket  No.  94-23;  RM-8439] 

Radio  Broadcasting  Services;  Mabton, 
WA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  First  Love  Ministries,  Inc., 
allots  Channel  254A  at  Mabton, 
Washington,  as  the  commimity’s  first 
local  aural  transmission  service.  See  59 
FR  13918,  March  24, 1994.  Channel 
254A  can  be  allotted  to  Mabton  in 
compliance  with  the  Commission’s 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  254A  at  Mabton  are  North 


Latitude  46-12-42  and  West  Longitude 
120-00-18.  Since  Mabton  is  located 
with  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border,  concurrence  by 
the  Canadian  government  has  been 
obtained.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective:  December  5, 1994.  The 
window  period  for  filing  applications 
for  Channel  254A  at  Mabton, 
Washington,  will  open  on  December  5, 
1994,  and  close  on  January  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  94-23, 
adopted  October  12, 1994,  and  released 
October  21, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  pmchased 
from  the  Commission’s  copy 


contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Mabton,  Channel 
254A. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-26487  Filed  10-25-94;  8:45  am) 
BILLING  CODE  6712-01-M 
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This  section  of  the  FEOERM.  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  dwse  rxJtees  « to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  fined 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 
[Reguladon  T;  Docket  No.  R-0851] 

Revisions  Regarding  Tying 
Restrictiwis 

AGENCY:  Board  of  Governors  of  the 
Federal  Res&ve  System. 

ACTIOM:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  is  seeking  public 
conunmt  on  a  proposed  exception  to 
the  anti-tying  restrictions  of  section  106 
of  the  Bank  Holding  Company  Act 
Amendments  of  1970  and  the  Board’s 
Regulation  Y.  The  proposed  amendment 
would  establish  a  “safe  harbor” 
permitting  a  bank  to  offer  a  discoimt  on 
any  product  or  package  of  products  if  a 
customer  maintains  a  combined 
minimum  balance  in  deposits  and  other 
products  specified  by  the  bank. 

OATES:  Comments  must  be  submitted  on 
or  before  December  9, 1994. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0851,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C  20551. 
Comments  also  may  be  delivered  to 
room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street.  N.W.  (b^ween  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  room 
MP-500  between  9:00  a.m.  and  5:00 
p.m.  weekdays,  except  as  provided  in  12 
CFR  261.8  of  the  Board’s  rules  regarding 
availability  of  information. 

FOR  FURTHER  INFORMATION  CONTACT; 
Gregory  A.  Baer,  Managing  Senior 
Counsd  (202/452-3236),  or  Dafvid  S. 
Simon,  Attorney  (202/452-3611),  Legal 
Division;  or  Anthony  Cymak, 
Economist.  (202/452-2917),  Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 


(TDD).  Dorothea  Thompison  (202/452- 
3544). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  106(b)  of  the  Bank  Holding 
Company  Act  Amendments  of  1970  (12 
U.S.C.  1972)  generally  prohibits  a  bank 
from  tying  a  product  or  service  to 
another  prodnet  or  service  offered  by 
the  bank  or  by  any  of  its  affiliates.^  A 
bank  engages  in  a  tie  for  purposes  of 
section  106  by:  (1)  offering  a  discount 
on  a  product  or  s^vice  (the  “tying 
product”)  on  the  condititMO  that  the 
customer  obtain  senne  additional 
product  or  service  (the  “tied  product”) 
f^rom  the  bank  or  from  any  of  its 
affiliates;  or  (2)  allowing  the  purchase  of 
a  product  or  service  only  if  the  customer 
purchases  another  product  or  service 
from  the  bank  or  from  any  of  its 
affiliates.  Violations  of  section  106  can 
be  addressed  by  the  Board  through  an 
enforcement  action,  by  the  Department 
of  Justice  through  a  truest  for  an 
injunction,  or  by  a  customer  or  other 
party  through  an  action  for  damages.  12 
U.S.C.  1972, 1973,  and  1975, 

Section  106  contains  an  explicit 
exception  (the  “statutory  traditional 
bank  product  exception”)  that  permits  a 
bank  to  tie  a  product  cv  service  to  a 
loan,  discount,  deposit,  or  trust  service 
offered  by  that  bank.  The  Board  has 
recently  extended  this  exception  by 
providing  that  a  bank  or  any  of  its 
affiliates  also  may  vary  the 
consideration  for  a  traditional  bank 
product  cm  condition  that  the  customer 
obtain  another  traditional  bank  product 
from  an  affiliate  (the  “regulatory 
traditional  bank  product  exception”).* 

Section  106  authorizes  the  Board  to 
grant  exceptions  to  its  restrictions  by 
regulation  or  cmier.  On  Octobw  19, 
1994,  the  Board  granted  an  exemption 
permitting  the  suhskfiaiy  banks  of  Fleet 
Financial  Group,  Iimx,  Providence, 
Rhode  Island  (Fleet)  to  offer  a  discount 
on  the  monthly  service  fee  charged  for 
the  “Fleet  One  Account”  to  a  ciistomer 
who  maintains  a  emnbined  minimum 
balance  of  $10,000  in  one  or  more 
products  selected  by  the  customer  fixiai 
a  menu  of  eligible  Fleet  products.  The 


•  Althongh  *ectron  106  applies  only  when  a  bank 
offers  the  tying  product,  the  Board  in  1971  extended 
the  same  restrietkms  to  bank  holding  companies 
and  Iheir  nonfaank  sobstdtaries.  See  12  CFIt 
225.7(aL 

*S<!el2CFR225.7ay)(2). 


Board  decided  that,  to  the  extent  that 
Fleet’s  combined-balance  discount  was 
prohibited  by  section  108.  an  exemption 
was  warranted  given  the  public  benefits 
and  absence  of  anti-competitive 
concerns  generated  by  the  arran^ment. 

The  Fleet  Chie  Account  proviofes  a 
customer,  for  a  $14  monthly  fee, 
discounts  and  preaaiums  on  various 
Fleet  services,  such  as  free  diecking  and 
lower  installment  loan  rates.  Under  the 
Board’s  order.  Fleet  may  waive  the  $14 
fee  for  any  customer  who  maintains  a 
$10,000  combined  balance  among  the 
following  eligible  products:  (1)  deposits 
and  certain  loans  at  the  Fleet  bank  at 
which  the  customer  establishes  the  Fleet 
One  Account:  *  (2)  credit  card  balances 
at  a  Fleet  bank;  (3)  investment  securities 
held  at  Fleet’s  brokerage  subsidiary  and 
(4)  shares  hek)  ki  a  family  of  mutual 
funds  advised  by  a  Fleet  subsidiary.  All 
products  offered  as  part  of  these 
arrangements  are  separately  available  to 
atstomers  at  competitive  prices. 

Proposed  Rule 

The  Board  is  proposing  to  use  its 
statutory  authority  to  grant  a  regulatory 
excepition  to  section  106  for  co^ined- 
balance  discount  arrai^ments  akin  to 
that  offered  by  Fleet.  The  Board  is 
proposing  the  exception  in  order  to 
provide  c^ainty  as  to  the  general 
permissibility  of  combined-balance 
discounts,  and  because  it  believes  that 
siMdi  discounts  are  pro-consumer  and 
not  anti-coBipetitivo. 

Applicability  of  Section  106 

The  combined-balance  discount 
offered  by  Fleet  appears  to  be  covered 
by  section  106,  which  prohibits  a  bank 
from  offering  a  discount  on  a  product  or 
service  on  the  condition  that  the 
customer  obtain  some  additional 
product  or  service  from  the  bank  or  from 
any  of  its  affiliates.  Although  the 
discount  on  the  Fleet  One  Account  fee 
is  not  conditioned  on  any  particular 
product  being  purchased,  the  customer 
is  required  to  purchase  some  product  or 
products  from  the  menu  of  eligible 
products  in  order  to  receive  the 
discount^  Furthermore,  the  packaging 


^Thes«  products  inctude;  checking,  savings,  cash 
reserve  md  sweep  accounts:  certificates  of  deposit: 
installment  and  home  equity  lines  of  credit  and 
certain  loam. 

*  Coverage  of  combined-balance  discounts  also 
appears  to  be  consistent  with  the  purposes  of 
section  106.  Section  106  was  enacted  because  of 
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of  some  of  those  products  in  the  form 
proposed  by  Fleet  does  not  appear  to 
qualify  for  the  statutory  or  regulatory 
traditional  bank  product  exception.^ 

In  addition,  although  the  discount 
plan  offered  by  Fleet  is  structured  so  as 
to  avoid  any  anti-competitive  effects, 
the  Board  notes  that  in  other  cases  the 
number  and  attractiveness  of  traditional 
bank  products  offered  in  such  an 
arrangement  could  be  substantially  less 
than  those  offered  by  Fleet,  and  the 
effect  of  the  tie  to  non-traditional 
products  that  much  stronger.  In 
addition,  there  is  the  potential  for  such 
discount  plans  to  be  manipulated  in 
order  to  have  the  same  effect  as  a  classic 
tie — that  is,  structured  so  that  the 
customer  is  effectively  required  to 
purchase  one  product  in  order  to 
receive,  or  to  receive  a  discount  on, 
another  product. 

Exception 

In  deciding  to  permit  Fleet  to  offer  the 
Fleet  One  Account,  the  Board 
concluded  that  the  combined-balance 
discount  on  the  Fleet  One  Account  was 
consistent  with  the  typ)e  of  banking 
relationships  that  section  106 
recognized  were  important  to  preserve.® 
Section  106  preserves  such 
relationships  through  the  statutory 
traditional  bank  product  exception, 
which  permits  a  bank  to  tie  a  product 
or  service  to  a  loan,  discount,  deposit, 
or  trust  service  offered  by  that  bank.  The 
legislative  history  of  section  106  notes 
that  this  exception  was  intended  to 
preserve  a  customer’s  ability  to 
negotiate  the  price  of  multiple  banking 
services  with  the  bank  on  the  basis  of 
the  customer’s  entire  relationship  with 
the  bank.  The  proposed  exception 
serves  the  same  purpose. 

Moreover,  under  the  statutory  and 
regulatory  traditional  bank  product 
exceptions,  a  bank  already  could  offer  a 
combined-balance  discount  on  an 


Congress’s  concern  that  banks  would  use  their 
power  over  credit  to  gain  a  competitive  advantage 
in  other  markets.  Ordinarily,  a  tying  arrangement 
involves  an  attempt  to  gain  a  competitive  advantage 
in  one  product  market,  but  the  fact  that  a  bank  is 
attempting  to  gain  a  smaller  advantage  in  a  larger 
number  of  product  markets  raises  similar  concerns. 

^  Under  the  Board's  regulations,  a  bank  or 
nonbank  could  offer  a  discount  on  brokerage 
services  on  condition  that  a  customer  purchase  a 
traditional  bank  product  from  the  bank  or  company 
offering  the  brokerage  services  or  from  an  affiliate. 
However,  no  exception  allows  the  reverse  case, 
where  discounts  on  bank  products  are  being  used 
to  induce  customers  to  purchase  brokerage  services. 

■^The  Board  also  granted  Fleet  an  exemption 
allowing  Fleet  banlu  to  condition  the  Fleet  One 
Account  on  a  customer's  obtaining  two  products 
from  Fleet,  but  the  Board  is  not  proposing  to  make 
this  exemption  broadly  available  through 
regulation.  Rather,  the  Board  has  concluded  that 
such  exemptions  should  be  granted  on  a  case-by- 
case  basis. 


account  where  all  the  products  in  the 
arrangement  were  traditional  bank 
products  {loans,  discoimts,  deposits, 
and  trust  services).  Granting  an 
exception  for  a  combined-balance 
discount  would  simply  permit  the  bank 
to'increase  customer  choice  by  adding  a 
customer’s  securities  brokerage  account 
or  other  non-traditional  products  to  the 
menu  of  traditional  products  that  count 
toward  the  minimum  balance. 

For  these  reasons,  the  Board  is 
proposing  to  establish,  through  a 
regulatory  exception,  a  safe  harbor  for 
arrangements  offering  benefits  similar  to 
those  in  Fleet.  The  proposed  safe  harbor 
is  not  only  consistent  with  the  statute’s 
goal  of  preserving  traditional  banking 
relationships,  but  also  its  concerns 
about  anti-competitive  behavior.  The 
proposal  requires  that  the  offering  bank 
offer  deposits  and  that  all  such  deposits 
be  considered  in  determining  whether 
the  customer  has  reached  the  minimum 
balance  required  to  waive  the  relevant 
fee.  Furthermore,  all  products  offered  as 
part  of  the  arrangement  would  be 
required  to  be  separately  available  for 
purchase  at  competitive  prices.^ 

Because  a  customer  could  qualify  for  a 
combined-balance  discount  based  solely 
on  deposit  balances  and  because  the 
bank  would  be  required  to  offer 
customers  all  products  involved  in  the 
arrangement  separately  and  at 
competitive  prices,  a  customer  would 
hot  have  an  incentive  to  establish  a 
brokerage  account,  or  obtain  any  other 
product,  that  the  customer  did  not  want 
in  order  to  obtain  the  discount.  For  this 
reason,  the  Board  does  not  believe  that 
the  proposed  rule  would  allow  coercive 
or  anticompetitive  practices,  or 
otherwise  contravene  the  purposes  of 
section  106.® 

Finally,  the  Board  believes  that  the 
proposed  rule  would  benefit  the  public. 
Bank  customers  would  be  presented 
with  lower  costs. 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  the 
proposed  rule. 


^  The  Board's  anti-tying  regulation  currently 
conditions  all  regulatory  exceptions  on  all  products 
involved  in  the  tying  arrangement  being  separately 
available  for  purchase,  and  that  condition  would 
apply  to  the  proposed  exception.  The  Board  has 
sought  comment  on  an  amendment  to  this 
condition  providing  that  products  be  separately 
available  for  purchase  "at  competitive  prices.”  59 
FR  39709  (August  4. 1994). 

"  Under  antitrust  precedent,  concerns  over  tying 
arrangements  are  substantially  reduced  where  the 
buyer  is  free  to  take  either  product  by  itself  even 
though  the  seller  also  may  offer  the  two  items  as 
a  unit  at  a  single  price. 


Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  rule,  if  adopted  as  a  final  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  that  would  be  subject  to  the 
regulation. 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  Banking,  Holding 
companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  Part  225  as  set  forth  below: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  12  CFR 
part  225  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
1831i,  1831p-l,  1843(c)(8),  1844(b),  1972(1), 
3106,  3108,  3907,  3909,  3310,  and  3331- 
3351. 

2.  In  section  225.7,  as  proposed  to  be 
amended  at  59  FR  39711,  August  4, 
1994,  a  new  paragraph  (b)(4)  is  added  to 
read  as  follows: 

§  225.7  T ying  restrictions. 
***** 

(b)  *  *  * 

(4)  Safe  harbor  for  combined-balance 
discounts.  A  bank  may  vary  the 
consideration  for  any  product  or 
package  of  products  offered  by  the  bank 
or  its  affiliates  based  on  a  customer 
maintaining  a  combined  minimum 
balance  in  certain  products  specified  by 
the  bank  (“eligible  products”),  provided 
that: 

(i)  The  bank  offers  deposits,  and  all 
such  deposits  are  eligible  products;  and 

(ii)  Balances  in  all  eligible  products 
count  equally  toward  the  minimum 
balance. 

***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  20, 1994. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-26478  Filed  10-25-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  94-ASO-22] 

Proposed  Establishment  of  Class  E 
Airspace;  Mobile,  AL;  Fort  Myers,  FL; 
Tallahassee,  FL;  Columbus,  GA; 
Savannah,  GA  and  Greer,  SC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  areas  at 
Mobile,  AL;  Fort  Myers,  FL;  Tallahassee, 
FL;  Columbus,  GA;  Savannah,  GA  and 
Greer,  SC.  Presently,  these  areas  are 
designated  as  Class  C  airspace  when  the 
associated  control  tower  is  in  operation. 
However,  controlled  airspace  to  the 
surface  is  needed  when  the  control 
towers  at  these  locations  are  closed.  The 
intended  effect  of  the  action  is  to  be 
provided  adequate  Class  E  Airspace  for 
instrument  flight  rule  (IFR)  operations 
when  these  control  towers  are  closed. 
DATES:  Comments  must  be  received  on 
or  before:  November  8, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Aviation  Administration,  Docket  No. 
94-ASC)-22,  Manager,  System 
Management  Branch,  ASC)-530,  P.O. 

Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  530, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  C.  Bixby,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 

Atlanta,  Georgia  30320;  telephone  (404) 
305-5589. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 


submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  94- 
ASC)-22.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Coimsel  for  Southern 
Region,  Room  530, 1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments. 

A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obt?m  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch  (ASC)-530), 
Air  Traffic  Division,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Mobile,  AL; 
Fort  Myers,  FL;  Tallahassee,  FL; 
Columbus,  GA;  Savannah,  GA  and 
Greer,  SC.  Currently,  this  airspace  is 
designated  Class  C  when  the  associated 
control  tower  is  in  operation  at  these 
locations.  Controlled  airspace  to  the 
surface  is  needed  when  the  control 
towers  are  closed  at  Mobile,  AL;  Fort 
Myers,  FL;  Tallahassee,  FL;  Columbus, 
GA;  Savannah,  GA  and  Greer,  SC.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  these  airports  when 
these  control  towers  are  closed.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Designations  for  Class  E  airspace 
extending  upward  from  above  the 
surface  are  published  in  Paragraph  6002 


of  FAA  Order  7400.9B  dated  July  18, 

1994  and  effective  September  16, 1994 
which  is  incorporated  by  reference  in 
CFR  71.1  effective  September  16, 1994. 
The  Class  E  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Para.  6002  Class  E  airspace  areas 
designated  as  surface  area  for  an  airport. 

***** 

ASO  AL  E2  Mobile  Regional  Airport,  AL 
[New] 

Mobile  Regional  Airport,  AL 

(lat.  30'’41'29"  N.,  long.  88n4'34"  W.) 

Within  a  5-mile  radius  of  Mobile  Regional 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  time  will 
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thereafter  be  continuously  published  in.the 
Airport/Facility  Directory. 

***** 

ASO  FL  E2  Port  Myers  Southwest  Florida 
Fegionai  Airport,  FL  [New] 

Southwest  Florida  Regional  Airport,  FL 
(lat.  Ze'aZ'll"  N.,  long.  81P45'17"  W.) 

Within  a  5-inile  radius  of  the  Southwest 
Florida  Regional  Airport.  This  Class  E 
airspace  area  is  effective  diuing  the  specihe 
days  and  times  established-in  advance  by  a 
Notice  to  Airmen.  The  effective  days  and 
time  will  thereafter  be  continuously/ 
published  in  the  Airport/Facility  Directory. 
***** 

ASO  FL  B2  Tallahassee  Hegional' Airport,  FL 
[New] 

Tallahassee  Regional  Airport,  FL 
(lat.  30*23'47"  N.,  long.  84“21'0t"  W.) 

Within  a  5-mile  radius  of  the  Tallahassee 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASO  GA  E2  Cotumbus  Metropolitan  Airport, 
GA  [New] 

Columbus  Metropolitan  Airport,  GA 
(lat.  32°30'59"  N.,  long.  84‘’56'20"  W.) 
Within  a  5-mile  radius  of  Columbus 
Metropolitan  Airport,  excluding  that  airspace 
within  Restricted  Area  R-3fl02.  This  Class  B 
airspace  area  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  days  and 
time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

*  .  *  *  *  * 

ASO  GA  E2  Savannah  Inteniational  Airport, 
GA  (New). 

(lat.  32®07'40"  N..  long.  81"12'08"  W.) 
Within  a  5-mile  radius  of  the  Savannah 
International  Airport.  This  Class  E  airspace 
area  is  effective  during  the  specific  days  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ASO  SC  B2  Greer,  Greenville-Spartanburg 
Airport,  SC  (New) 

(lat.  34"53'47"N;,  long.  82“13'06"  W.) 
Within  a  5-mile  radius  of  the  Greenville- 
Spartanburg  Airport;  This  Class  E  airspace 
area  is  effective  during  the  specific  days  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

*  *  <r  *  *■ 

Issued  in  College  Park,  Georgia,  on  October 
7, 1994. 

Walter  E.  Denley, 

Acting  Manof^r,  Air  Traffic  Division, 
Southern  Region. 

IFR  Doc.  94-26502  Filed  TO-25-94;  8:45.aml 
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14  CFR  Part  71 

[Airspace  Docket  No.  94^80-17]: 

Proposed  Establishment  and 
Alteration  of  Jet  Routes 

AGENCY:  Federal  Aviation 
Administration  (FAA)»  DOT. 

ACTION:  Notice  of  proposed  rulemaking: 


SUMMARY:.This  proposal  would  establish! 
new  jet  routes  and  modify  existing  jet' 
routes  in  the  Miami,  FL,  area. 
Establishing  new  jet  routes  and 
realigning  existing  routes  are  necessary 
as  a  result  of  the  commissioning  of  the 
Virginia.  Key,  FL,  Very  High  Frequency 
Omnidirectional  Flange  and  Distance 
Measuring  Equipment  (VOR/DME). 
DATES:  Comments  must  he  received  on 
or  before  December  9, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 

Manager,  Air  Traffic  Division,  ASO-500 
Docket  No.  94-ASO-17, 

Federal  Aviation  Administration, 

P.O.  Box  20636, 

Atlanta.  GA  30320. 

The  official  docket  may  be  examined  in  the 
Rules  Docket,  Office  of  the  Chief  Counsel, 
Room  916,  800  Independence  Avenue,  SW., 
Washington,  DC,  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional-Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal' 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and'suggestions 
presented  are  particularly  helpfol  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on-the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energyrrelated 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace.docket  number  and  be 
submitted  in  triplicate  to  the  addeess 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledgereceipt  of  their 
comments  on  this  notice  must  submit 


with  those  comments  a  selffaddressedi 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  94- 
ASO-17.”  The  postcard  will'be  date/' 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified! 
closing  date  forcommmits  willibe 
considered  before  taking  action  omthe 
proposed  rule.  The  proposal  contained- 
in  this  notice  may  be  changed  in  light 
of  comments  received!  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing, each 
substantive  public  contact  with-FAA 
personnel  concerned  with  this 
rulemaking  will'be  filed  in  the  docket. 

Availability  of  NPRM^s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons; 
interested  in  being,  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  74)40 
establish  and  to  alter  various  jet- routes 
in  the  Miami,  FL,  area. 

In  1992,  Hurricane  Andrew  rendered 
the  Biscayne  Bay,  FL,  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  inoperative.  The  Biscayne.Bay 
VOR  was  a  navigational  aid  serving  air 
traffic  in  the  Miami  terminal' airspace. 
Consequently,  several  of  the  jet  routes 
previously  based  on  the  Biscayne  Bay 
Very  High  Frequency  Omnidirectional 
Range  had  to  be  realigned  with-other 
navigational  aids.  The  Virginia  Key 
VOF^DME  is  being  commissioned  to 
replace  the  Biscayne  Bay  VORTAC  to 
support  the  air  traffic  operations  in  the 
Miami,  FL,  area.  Commissioning  of  the 
new,  Vi^inia  Key  VOR/DME, 
navigational  aid  will  necessitate  the 
realignment  of  existing  routes. 
Additionally,  the  establishment  of 
several  new  jet  routes  is  necessary  to- 
provide  additional  support  forair  traffic 
operations  in  the-Miami  area.  Jet  routes 
are  published  in  paragraph  2004  of  FAA 
Order  7400.9B  dated  July^  18, 1994,  and 
effective- September  16, 1994,  which- is 
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incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  -  (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

ICAO  Considerations 

As  part  of  this  proposal  relate  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
accordance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Rules  and  Procedures 
Service,  FAA,  in  areas  outside  domestic 
airspace  of  the  United  States  is  governed 
by  Article  12  of.  and  Annex  11  to,  the 
Convention  on  International  Civil 
Aviation,  which  pertains  to  the 
establishment  of  air  navigational 
facilities  and  services  necessary  to 
promote  the  safe,  orderly,  and 
expeditious  flow  of  civil  air  traffic. 

Their  purpose  is  to  ensure  that  civil 
aircraft  operations  on  international  air 
routes  is  carried  out  under  uniform 
conditions  designed  to  improve  the 
safety  and  efficiency  of  air  operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts  the 
responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A 
contracting  state  accepting  such 
responsibility  may  apply  the 
International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 


In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows; 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  13S4(a]. 
1510;  E.0. 10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.:  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  2004  Jet  Routes 

***** 

1-20  (Revised) 

From  Seattle.  WA,  via  Yakima,  WA; 
Pendleton,  OR:  Donnelly,  ID;  Pocatello.  ID; 
Rock  Springs,  WY;  Denver,  CO;  Kiowa,  CO; 
Lamar,  CO;  Liberal,  KS;  INT  Liberal  137®  and 
Will  Rogers,  OK,  284°  radials;  Will  Rogers: 
Shreveport,  LA;' Jackson,  MS;  Montgomery. 
AL;  Meridian,  MS;  Tallahassee,  FL;  INT 
Tallahassee  129®  and  Orlando,  FL,  306® 
radials;  Orlando;  INT  Orlando  140°T(140®M) 
and  Virginia  Key,  FL,  344®T(348®M)  radials; 
Virginia  Key. 

***** 

J-43  (Revised) 

From  Miami,  FL,  INT  Miami  313®T(313®M) 
and  LaBelle,  FL,  137®T(136®M)  radials; 
LaBelle;  SL  Petersburg,  FL;  Tallahassee,  FL; 
Atlanta,  GA;  Volunteer,  TN;  Falmouth,  KY; 
Rosewood,  OH;  Carlcton,  MI;  to  Sault  Ste. 
Marie,  MI. 

***** 

J-45  (Revised) 


From  Virginia  Key,  FL,  INT  015®T(019°M) 
and  Vero  Beach,  FL,  143®  radial;  Vero  Beach; 
INT  Vero  Beach  330°  and  Ormond  Beach,  FL. 
183®  radials;  Ormond  Beach;  Craig,  FL;  Alma. 
GA;  Macon,  GA;  Atlanta,  GA;  Nashville,  TN; 

St  Louis,  MO;  Des  Moines.  lA;  Sioux  Falls, 

SD;  to  Aberdeen,  SD. 

***** 

J-53  (Revised) 

From  Miami.  FL;  INT  Miami  020®T(020®M) 
and  Pahokee,  FL,  157®T(157°M)  radials; 
Pahokee;  INT  Pahokee  342®T(342°M)  and 
Orlando,  FL.  162®T(162®M)  radials;  Orlando: 
Craig.  FL;  INT  Craig  347®  and  Colliers.  SC, 

174®  radials;  Colliers;  Spartanburg,  SC; 
Pulaski.  VA;  INT  of  Pulaski  015®  and 
Ellwood  City,  P.^,  177®  radials;  to  EHwood 
City. 

***** 

J-55  (Revised) 

From  Miami,  FL;  INT  Miami  332®T(332®M) 
and  Gainesville,  FL,  157°T(156®M),  radials; 
INT  Gainesville  157®T(156®M)  and  Craig,  FL, 
192®T(195®M).  radials;  Craig;  INT  Craig  004® 
and  Savannah,  GA.  197°  radials;  Savannah; 
Charleston.  SC;  Florence,  SC;  INT  Florence 
C03®  and  Raleigh-Durham,  NC,  224®  radials; 
Raleigh-Durham;  INT  Raleigh-Durham  035® 
and  Hopewell.  VA,  234®  radials;  Hopewell;  to 
INT  Hopewell  030®  and  Nottingham.  MD, 

174®  radials.  From  Sea  Isle,  NJ;  INT  Sea  Isle 
050°  and  Hampton,  NY,  223®  radials; 
Hampton:  Providence.  RI;  Boston,  MA; 
Kennebunk,  ME;  Presque  Isle,  ME;  to  Mont 
Joli,  PQ.  Canada,  excluding  the  portion 
within  Canada. 

***** 

J-73  (Revised) 

From  Miami.  FL,  INT  Miami  313®T(313®M) 
and  LaBelle.  FL,  137°T(136®M)  radials; 
LaBelle:  Lakelfnd,  FL;  Tallahassee,  FL;  La 
Grange,  GA;  Nashville,  TN;  Pocket  City,  IN; 
to  Northbrook.  IL. 

***** 

J-81  (New) 

From  Miami,  FL:  INT  Miami  020®T(020®.M) 
and  Pahokee,  FL,  157®T(157®M)  radials: 
Pahokee;  INT  Pahokee  342®T(342®M)  and 
Orlando,  FL,  162®T(162®M)  radials;  Orlando: 
Cecil;  INT  Cecil  007®T(010®M)  and  Craig.  FL. 
347®T(350®M)  radials;  INT  Craig 
347®T(350®M)  and  Colliers.  SC. 
174®T(178®M).  radials;  Colliers. 
***** 

J-85  (Revised) 

From  Miami,  FL;  INT  Miami  332®T(332®M) 
and  Gainesville,  FL,  157®T(156®M)  radials; 
Gainesville;  Taylor,  FL;  Alma,  GA;  Colliers, 
SC;  Spartanburg,  SC:  Charleston,  WV;  INT  of 
the  Charleston  357®  and  the  DRYER,  OH, 

172®  radials,  DRYER.  The  portion  within 
Canada  is  excluded.  J-86  (Revised)  From 
Boulder  City,  NV,  via  Peach  Springs,  AZ; 
Winslow,  AZ;  El  Paso,  TX;  Fort  Stockton,  TX; 
Junction,  TX;  Austin,  TX;  Humble,  TX; 
Leeville,  LA;  INT  of  Leeville  104®  and 
Sarasota,  FL,  286®  radials;  Sarasota;  INT  of 
Sarasota  103®  and  La  Belle,  FL,  313®  radials; 
La  Belle;  INT  La  Belle  137®T(136®M)  and 
Miami.  FL,  313®T(313®M)  radials;  to  Miami. 
***.** 

J-113(Ncw) 
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From  Virginia  Key,  FL,  INT  Virginia  Key 
344<T(348*M)  and  Craig,  PL, 
radials;  Craig. 

*  *  *  *■  * 

Issued  in  Washington.  DC,  on  October  17, 
1994. 

Reginald  C.  Matthews, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doc.  94-26497  Filed  10-25-94;  8:45  am) 
BILUNG  CODE  4aiO-tS-P 


14CFRPart71 

[Airspace  Docket  No.  94-ASO-16] 

Proposad  Establishment  and' 

Alteration  of  VOR  Federal  Airways; 
Florida 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposal  would  establish 
new  Federal  airways  and  modify 
existing  airways  in  the  Miami,  1^,  area. 
Establishing  new  airw'ays  and  realigning 
existing  airways  are  necessary  because 
of  the  commissioning  of  the  Virginia 
Keys,  FL  (VKZ)  Very  High  Frequency 
Omnidirectional  Range  and  Distance 
Measuring  Equipment  (VOR/DME). 
DATES:  Comments  must  be  received  on 
or  before  December  6, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASO-500,  Docket  No. 
94-ASO-16,  Federal  Aviation. 
Administration,  P.O.  Box  20636, 

Atlanta,  GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  AirTraffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 


Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.. Comments 
are  specifically  invited  on  .the  overall 
regulatory,  aeronautical,  economic, 
environmental',  and  energy-related 
aspects  of  the  proposal! 

Communications  should  identify  the 
airsprace  docket  number  and  be 
submitted  in.  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments.on  this  notice  must  submit 
with  those  comments  a  self-addtessed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

"Comments  to  Airspace  Docket  No.  94— 
ASO-ie.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  wilLbe 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
commmits.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591»  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  and  alter  various  Federal 
airways  in  the  Miami,  FL,  area. 

In  1992,  Hurricane  Andrew  rendered 
the  Biscayne  Bay,  FL,  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  inoperative.  Biscayne  Bay  VOR 
was  a  significant  navigational  aid 
serving  air  traffic  in  the  Miami. terminal 
airspace.  Consequently,  several  of  the 
airways  previously  based,  in  part,  on  the 
Bisca)me  Bay  VOR  had  to.be  realigned 
with  other  navigational  aids.  The 


Virginia- Key  VOR/DME  is  being 
commissioned  to  replace  the  Biscayne 
Bay  VORTAC  to  support  the  air  traffic 
operations  in  the  Miami,  FL,  area. 
Commissioning  of  the  new,  Virginia  Key 
VOR/DME,  navigational  aid  will 
necessitate  the  realignment  of  existing 
routes.  Also,  a  new  airway  wouId.be 
established  to  provide  additional 
support  for  air  traffic  operations,  in  the 
Miami  area.  Domestic  VOR  Federal 
airways  are  published  in. paragraph- 
6010(a)  of  FAA  Order  7400.9B  dated 
July  18, 1994,  and’effective  September 
16, 1994,  which  is  incorporated'by 
reference  in  14  CFR  71.1.  The  Domestic 
VOR  Federal  airways  listed  in  this 
document  would  be  published' 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical' 
regulations  for  which  frequent  and' 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  -  (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT.  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that' this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  IGAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
accordance  with  the  International ’Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Rules  and  Procedures. 
Service,  FAA,  in  areas  outside  domestic 
airspace  of  the  United  Statesis  governed 
by  Article  12  of,  and  Annex  11  to;  the. 
Convention  on  International  Qvilt 
Aviation,  which  pertains  to  the 
establishment  of  air.  navigational) 
facilities  and  services  necessary  to 
promote  the  safe,  orderly,  and 
expeditious  flow  of  civil  air  traffic. 

Their  purpose  is  to  ensure  that  civil 
aircraft  operations  on  international  air 
routes  is  carried  out  under  uniform) 
conditions  designed  to  improve  the 
safety  and  efficiency  of  air  operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
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state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts  the 
responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A 
contracting  state  accepting  such 
responsibility  may  apply  the 
International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows; 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  B.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.;  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6010(a)  Domestic  V'OR  Federal 
Airways 

it  It  it  it  it 

V-3  (Revised) 

From  Key  West,  FL;  INT  Key  West 
083‘T(082“M)  and  Miami.  FL.  185<T(185®M) 
radials;  Miami;  Ft.  Lauderdale,  FL;  Palm 
Beach,  FL;  Vero  Beach,  FL;  Melbourne.  FL; 
Ormond  Beach,  FL;  Brunswick,  GA; 
.Savannah,  GA;  Vance.  SC;  Florence.  SC: 
Sandhills,  NC;  Raleigh-Ournam,  NC;  INT 
Raleigh- Durham  016®  and  Flat  Rock,  VA. 


214®  radials;  Flat  Rock;  Gordonsville,  VA; 

INT  Gordonsville  331®  and  Martinsburg,  WV, 
216®  radials;  Martinsburg;  Westminster,  MD; 
INT  Westminster  048®  and  Modena,  PA,  258® 
radials;  Modena;  Solberg,  N);  INT  Solberg 
0441®  and  Carmel,  NY,  243®  radials;  Carmel; 
Hartford,  CT;  INT  Hartford  084®  and  Boston. 
MA,  224®  radials;  Boston;  INT  Boston  014® 
and  Pease.  NH,  185®  radials;  Pease;  INT  Pease 
004®  and  Augusta,  ME,  233®  radials;  Augusta; 
Bangor.  ME;  INT  Bangor  039°  and  Houlton, 

ME,  203®  radials;  Houlton;  Presque  Isle,  ME; 
to  PQ,  Canada.  The  airspace  within  R-2916, 
R-2934.  R-2935  and  within  Canada  is 
excluded. 

H  it  it  it  it 

V-7  (Revised) 

From  INT  Miami,  FL,  222°  and  Lee  County, 
FL.  120®  radials;  Lee  County;  Lakeland.  FL; 
Cross  City,  FL;  Tallahassee,  FL;  Wiregrass, 

AL;  INT  Wiregrass  333°  and  Montgomery, 

AL,  129®  radials;  Montgomery:  Vulcan,  AL: 
Muscle  Shoals.  AL;  Graham,  TN;  Central 
City,  KY;  Pocket  City,  IN;  INT  Pocket  City 
016®  and  Terre  Haute,  IN,  191®  radials;  Terre 
Haute;  Boiler.  IN;  Chicago  Heights,  IL;  INT 
Chicago  Heights  358®  and  Falls,  WI.  170® 
radials;  Falls;  Green  Bay,  WI;  Menominee, 

MI;  Marquette.  MI.  The  airspace  below  2,000 
feet  MSL  outside  the  United  States  is 
excluded.  The  portion  outside  the  United 
States  has  no  upper  limit. 

•  *  •  *  * 

V-51  (Revised) 

From  Pahokee,  FL;  INT  Pahokee  009®  and 
Vero  Beach,  FL,  193°  radials;  Vero  Beach; 

INT  Vero  Beach  330®  and  Ormond  Beach,  FL, 
183®  radials:  Ormond  Beach;  Craig,  FL;  Alma. 
GA;  Dublin,  GA;  Athens,  GA;  INT  Athens, 

GA,  340®  and  Harris.  GA,  148°  radials:  Harris; 
Hinch  Mountain.  TN;  Livingston,  TN; 
Louisville,  KY;  Nabb,  IN;  Shelbyville,  IN;  INT 
Shelbyville  313®  and  Boiler,  IN,  136*  radials; 
Boiler;  Chicago  Heights,  IL. 
***** 

V-97  (Revised) 

From  Miami.  FL:  INT  Miami  313®T(313®M) 
and  La  Belle,  FL,  137°T(136°M)  radials;  La 
Belle;  St  Petersburg,  FU  Tallahassee,  FL: 
Pecan,  GA;  Atlanta.  GA;  INT  Atlanta  001* 
and  Volunteer,  TN,  197®  radials;  Volunteer; 
London,  KY;  Lexington,  KY;  Cincinnati.  OH; 
Shelbyville,  IN,  INT  Shelbyville  313®  and 
Boiler.  IN.  136®  radials;  Boiler,  Chicago 
Heights.  IL;  to  INT  Chicago  Heights  358®  and 
Chicago  O’Hare,  IL,  127°  radials.  From  INT 
Northbrook.  IL,  290°  and  Janesville,  WI,  112° 
radials;  Janesville;  Lone  Rock,  WI;  Nodine. 
MN;  to  Gopher,  MN.  The  airspace  below 
2,000  feet  MSL  outside  the  United  States  is 
excluded. 

***** 

V-157  (Revised) 

From  Key  West,  FL;  Miami,  FL;  INT  Miami 
332®T(332®M)  and  La  Belle,  FL 
113®T(112®M)  radials;  La  Belle;  Lakeland.  FL; 
Ocala.  FL;  Gainesville,  FL;  Taylor,  FL; 
Waycross,  GA;  Alma,  GA;  Allendale.  SC; 
Vance,  SC:  Florence,  SC;  Fayetteville,  NC; 
Kinston,  NC;  Tar  River,  NC:  Lawrencevillc, 
VA:  Richmond,  VA;  l.NT  Richmond  039®  and 
Patuxent,  MD.  228°  radials;  Patuxent; 
Smyrna,  DE;  Woodstown,  NJ;  Robbinsville. 
NJ;  INT  Robbinsville  044®  and  LaGuardia, 

NY,  213®  radials;  LaGuardia;  INT  LaGuardia 


032®  and  Deer  Park,  NY,  326°  radials;  INT 
Deer  Park  326®  and  Kingston.  NY,  191° 
radials;  Kingston.  NY;  to  Albany,  NY.  The 
airspace  within  R-2901A  and  R-6602A  is 
excluded.  The  airspace  at  and  above  7,000 
feet  MSL  which  lies  within  the  Lake  Placid 
MOA  is  excluded  during  the  time  the  Lake 
Placid  MOA  is  activated.  The  airspace  within 
R— 4005  and  R— 4006  is  excluded. 
***** 

V-159  (Revised) 

From  Virginia  Key,  FL  INT  Virginia  Key 
344®T(348°M)  and  Vero  Beach,  FL, 
178°T(182®M)  radials;  Vero  Beach;  INT  Vero 
Beach  319®T(323°M)  and  Orlando.  FL, 
140®T(140®M)  radials;  Orlando;  Ocala,  FL 
Cross  City,  FL;  Greenville,  FL;  Pecan.  GA; 
Eufaula,  AL;  Tuskegee,  AL;  Vulcan,  AL 
Hamilton,  AL;  Holly  Springs,  MS;  Giimore, 
AR;  Walnut  Ridge.  AR;  Dogwood,  MO; 
Springfield,  MO;  Napoleon,  MO;  INT 
Napoleon  336®  and  St.  Joseph,  MO,  132° 
radials;  St.  Joseph;  Omaha.  NE;  Sioux  Qty, 
lA;  Yankton,  SD;  Mitchell.  SD;  to  Huron.  SD. 
***** 

V-267  (Revised) 

From  Miami,  FL;  INT  Miami  020°T(020°M) 
and  Pahokee,  FL,  157®T(157®M)  radials; 
Pahokee;  Orlando,  FL;  Craig,  FL;  Dublin,  GA: 
Athens.  GA;  INT  Athens  340®  and  Harris.  GA. 
148®  radials;  Harris:  Volunteer,  TN. 
***** 

V-295  (Revised) 

From  Virginia  Key,  FL  INT  Viiginia  Key 
015®T(019°M)  and  Vero  Beach.  FL.  143® 
radial:  Vero  Beach;  INT  Vero  Beach  296®  and 
Orlando,  FL.  162®  radials;  Orlando;  Ocala. 

FL;  Cross  City,  FL;  to  Tallahassee,  FL.  The 
portion  outside  the  United  States  has  no 
upper  limit. 

***** 

V-437  (Revised) 

From  Miami.  FL;  INT  Miami  020°T(020®M) 
and  Pahokee,  FL,  157®T(157°M)  radials; 
Pahokee:  Melbourne,  FL;  INT  Melbourne 
322®  and  Ormond  Beach,  FL,  211°  radials; 
Ormond  Beach;  Savannah.  GA;  Charleston. 
SC;  Florence,  SC.  The  airspace  within  R- 
2935  is  excluded. 

***** 

V— 492  (Revised) 

From  U  Belle.  FL;  Pahokee,  FL  INT 
Pahohee  115°T(115°M)  and  Palm  Beach.  FL, 
270®T(273°M)  radials;  Palm  Beach;  INT  Palm 
Beach  356®  and  Melbourne,  FL.  146®  radials: 
to  Melbourne. 

***** 

V-509  (Revised) 

From  St.  Petersburg,  FL;  INT  St,  Petersburg 
110°T(109®M)  and  Lakeland,  FL. 
140®T{139®M)  radials. 

***** 

V-511  (Revised) 

From  Lakeland.  FL;  INT  Lakeland 
140®T(139®.M)  and  Miami.  FL  332®T(332®M) 
radials:  Miami. 

***** 

V-521  (Revised) 

From  Miami,  FL;  INT  Miami  313®T(313®M) 
and  La  Belle,  FL.  137®T(136®M)  radials;  INT 
La  Belle  t37°T(136°M)  and  Lee  County.  FL. 
099®T(101®M)  radials;  Lee  County;  INT  Lee 
County  014°  and  Lakeland.  FL.  154°  radials; 
Lakeland;  Cross  City,  FL:  INT  Cross  City  287® 
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and  Marianna,  FL,  141°  radials;  Marianna; 
Wiregrass,  AL;  INT  Wiregrass  333°  and 
Montgomery,  AL,  129°  radials;  Montgomery; 
INT  Montgomery  357°  and  Vulcan,  AL,  139° 
radials;  Vulcan. 

***** 

V-537  (Revised) 

From  Vero  Beach,  FL,  via  INT  Vero  Beach 
318°T(322°M)  and  Melbourne,  FL,  298° 
radials;  INT  Melbourne  298°  and  Ocala,  FL, 
145°  radials;  Ocala;  Gainesville,  FL; 
Greenville,  FL;  Moultrie,  GA;  Macon,  GA. 
***** 

V-599  (New) 

From  Lee  County,  FL;  INT  Lee  County 
083°T(085°M)  and  Miami,  FL,  332°T(332°M) 
radials;  Miami. 

***** 

Issued  in  Washington,  DC,  on  October  14, 
1994. 

Nancy  B.  Kalinowski, 

Acting  Manager,  Airspace-RuJes  and 
Aeronautical  Information  Division. 

(FR  Doc.  94-26498  Filed  10-25-94;  8:45  am] 
BILLING  CODE  4»10-13-p 


14CFR  Part  93 
[Docket  No.  27941] 

Study  of  Child  Restraint  Systems 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Study  and  Request  for 
Comments. 

summary:  On  August  23, 1994,  Public 
Law  (Pub.  L.)  103-305  was  enacted  and 
requires  that  the  FAA  conduct  a  study 
on  the  availability,  effectiveness,  cost, 
and  usefulness  of  restraint  systems  that 
may  offer  protection  to  children,  who 
presently  do  not  use  child  restraint 
systems  and  who  are  presently  carried 
on  the  laps  of  adults,  aboard  air  carrier 
aircraft.  The  report  to  Congress  is  due 
February  23, 1995.  This  document 
requests  comments  from  the  public  on 
the  issues  surrounding  child  restraint 
systems. 

DATES:  Comments  must  be  received  on 
or  before  November  11, 1994. 

ADDRESSES:  Send  or  deliver  other 
comments  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  27941,  800 
Independence  Avenue,  SVV., 
Washington,  DC  20591.  Comments  must 
be  marked  Docket  No.  27941.  They  will 
be  on  display  in  Room  91 5G  weekdays 
between  8:30  a.m.  and  5:00  p.m.,  except 
on  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gary  Becker,  APC)-310,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  No. 
202-267-7766. 


SUPPLEMENTARY  INFORMATION: 

Background 

United  States  air  carriers  have  a 
superb  safety  record  that  has  continued 
to  improve  over  time  and  now  ranks 
among  the  best  in  the  world.  The  risk  of 
injury  or  death  when  traveling  on  an 
airline  is  low.  Air  carrier  accidents  are 
infrequent.  Even  identifying  the  causes 
of  these  accidents  {e.g.,  severe  inflight 
turbulence)  requires  thorough  and  wide- 
rancing  research. 

Cnildren  under  the  age  of  two 
(infants)  are  permitted  to  travel  aboard 
airlines  on  the  laps  of  their  parents, 
guardians,  or  attendants.  Air  carriers 
decide  whether  to  charge  for  the 
transportation  of  infants  who  are  held 
on  adult  laps.  Infants  traveling  in  this 
manner,  however,  are  not  secured  by 
any  safety/restraint  systems.  In  the  rare 
event  of  a  crash  or  rapid  aircraft 
movements  such  as  those  caused  by 
severe  in-flight  turbulence,  forces  may 
be  too  great  for  the  accompanying  adult, 
guardian,  or  attendant  to  protect  the 
infant  from  injury.  In  these 
circumstances,  infants  are  at  higher  risk 
of  death  or  injury  than  all  other  travelers 
who  must  fasten  safety  belts. 

Infants  may  also  be  placed  in 
acceptable  child/infant  safety  seats. 
However,  most  air  carriers  require  that 
a  ticket  be  purchased  for  those  children 
under  two  in  order  to  reserve  a  seat  to 
which  the  safety  seat  can  be  attached. 
The  added  ticket  cost,  and  the  generally 
perceived  low  rate  of  accidents  and 
injuries,  results  in  many  parents, 
guardians  or  attendants  opting  to  hold 
infants  in  their  laps.  The  alternative  of 
incurring  an  added  cost  to  reserve  a  seat 
for  use  with  an  infant  safety  seat  may 
divert  some  air  travelers  to  other  less 
costly  modes  of  transportation.  Infants 
and  adults  may  be  at  a  higher  risk  of 
death  or  injury  when  traveling  in 
alternative  modes  than  if  they  flew. 

Congress,  in  Public  Law  103-305, 
amended  the  Airport  and  Airway 
Improvement  Act  of  1982.  This 
amendment  directs  the  FAA  to  conduct 
a  study  of  child  restraint  systems  on  air 
carrier  aircraft.  The  study  is  due  to 
Congress  on  February  23, 1995.  The 
purpose  of  this  study  is  to  determine  the 
availability,  effectiveness,  cost,  and 
usefulness  of  restraint  systems  that  may 
offer  protection  to  a  child,  carried  in  the 
lap  of  an  adult  aboard  an  air  carrier 
aircraft  or  provide  for  the  attachment  of 
a  child  restraint  device  to  the  aircraft. 
Congress  has  directed  the  FAA  to  study 
the  following  issues: 

1.  The  direct  cost  to  families  of 
requiring  air  carriers  to  provide  restraint 
systems  and  requiring  infants  to  use 
them,  including  whether  airlines  will 


charge  a  fare  for  use  of  seats  containing 
restraining  systems. 

2.  The  impact  on  air  carrier  aircraft 
passenger  volume  by  requiring  use  of 
infant  restraint  systems,  including 
whether  families  will  choose  to  travel  to 
destinations  by  other  means,  including 
automobiles. 

3.  The  impact  on  fatalities  and  fatality 
rates  of  infants  and  adults  using 
airplanes,  automobiles,  and  other  modes 
of  transportation. 

4.  The  efficacy  of  infant  restraints 
currently  marketed  as  able  to  be  used  for 
air  carrier  aircraft. 

There  are  at  least  four  additional 
issues  that  are  related  to  the 
Congressional  issues  described  above: 

1.  What  cost  might  airlines  incur  if 
the  use  of  child  safety  seats  was 
required  by  regulation?  There  are 
several  subordinate  issues  related  to 
cost.  For  example: 

(a)  Would  air  carriers  provide  child 
safety  seats? 

(b)  What  would  it  cost  air  carriers  to 
purchase  and  maintain  child  safety 
seats? 

(c)  How  often  would  child  safety  seats 
have  to  be  replaced? 

(d)  How  many  times  annually  would 
child  safety  seats  be  used  on  air  carrier 
aircraft? 

(e)  How  many  child  safety  seats 
would  be  purchased  during  a  year  by  air 
carriers? 

2.  For  a  family  traveling  with  infants, 
what  is  the  price  elasticity  of  demand 
for  air  travel? 

(a)  What  fares  doe  air  carriers  now 
charge  for  infants  currently  seated  in 
child  safety  seats? 

(b)  If  parents  had  to  purchase  a  ticket 
for  their  child  under  the  age  of  two  and 
the  price  of  the  seats  on  their  flight  of 
choice  was  such  that  their  only 
alternatives  would  be  to  (1)  drive  or  (2) 
fly  paying  discount  fares  during  off-peak 
hours  (or  a  non-direct  flight),  which 
alternative  would  they  choose? 

(c)  Is  there  a  difference  in  the 
elasticity  of  short  versus  long  trips — 
(less  than  300  miles  and  300  miles  or 
greater)? 

(d)  Is  300  miles  the  appropriate 
demarcation  for  a  short  versus  a  long 
trip  for  a  family  traveling  with  infants? 
What,  if  any,  is  a  relevant  demarcation? 

(e)  What  is  the  cross-price  elasticity  of 
demand  for  air  and  automobile  travel  for 
families  traveling  with  infants? 

3.  What  are  the  profiles  of  families 
with  infants  who  drive?  What  are  the 
profiles  of  families  with  infants  who  fly? 

For  example: 

(a)  How  many  infants  are  enplaned 
aqnually  aboard  domestic  air  carriers? 

(b)  How  many  infants  would  be 
represented  in  an  average  size  family 
that  flies? 
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(c)  What  is  the  average  number  of 
individuals  in  a  family  that  flies? 

(d)  How  many  families  fly  annually? 

(e)  Of  those  families  with  infants  who 
fly,  what  percent  of  families  currently 
use  child  safety  seats? 

4.  What  are  the  infant  and  adult 
mortality  rates  for  air  travel,  automobile 
travel,  and  other  modes  of 
transportation?  There  are  several 
subordinate  issues  related  to  mortality 
rates.  For  example: 

(a)  What  are  tW  appropriate  units  of 

measure  to  use  to  compare  infant 
fatalities/injuries  from  automobile  travel 
to  infant  fatalities/injuries  from  air 
travel?  • 

(b)  What  is  the  infant  automobile 
passenger  fatality,  serious  injury,  and 
minor  injury  incidence  rate  for  families 
with  infants  traveling  by  automobile? 
How  does  this  incidence  rate  compare 
with  those  of  families  traveling  by  air? 

(c)  What  is  the  non-infant  automobile 
passenger  fatality,  serious  injury,  and 
minor  injury  incidence  rate  for  families 
with  infants  traveling  by  automobile? 
How  does  this  incidence  rate  compare 
with  those  of  families  traveling  by  air? 

(d)  How  does  the  automobile  accident 
rate  for  parents  and  guardians  of  infants 
compare  with  the  automobile  accident 
rate  for  the  general  population? 

(e)  When  is  the  passenger  seat  and 
safety  belt  that  is  available  to  an  adult 
passenger  (without  the  child  safety  seat) 
safe  enough  for  a  child? 

(f)  When  should  seats  not 
manufactured  to  federal  motor  vehicle 
safety  standards  be  used  (if  at  all)? 

With  regard  to  the  issue  of  the  efficacy 
of  infant  restraints,  the  FAA  has 
completed  a  study  entitled  “The 
Performance  of  Child  Restraint  Devices 
in  Transport  Airplane  Passenger  Seats.” 
A  notice  of  availability  was  published  in 
the  Federal  Register  on  September  27, 
1994  (59  FR  49276).  The  FAA  is 
continuing  to  study  child  restraint 
systems  and  to  worlc  with  the  National 
Highway  Traffic  Safety  Administration 
to  develop  revised  standards  for  child 
safety  seat  testing  and  labeling. 

The  FAA  will  be  seeking  data  from 
some  individually  selected  air  carriers, 
air  taxis,  and  commercial  o[>erators  or 
their  representatives  concerning 
anticipated  pricing  pobcies  if  child 
safety  seats  are  mandated  for  infants. 
This  data  is  needed  to  respond  to  the 
Congressional  request  for  a  report  and 
would  constitute  competitive 
commercial  information.  To  avoid  any 
improper  exchange  of  competitive  price 
or  ma^eting  information  t^  FAA  will 
maintain  the  confidentiality  of  such 
information.  Raw  data  of  this  nature 
will  not  be  disclosed;  rather,  any 
presentation  of  such  data  will  be 


aggregated  to  avoid  any  competitive 
concerns. 

Comments  Invited 

Parties  interested  in  the 
congressionally  mandated  ^udy  of  child 
safety  seats  are  invited  to  submit  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  that  provide 
a  factual  basis  which  support  the  view's 
and  suggestions  presented  are 
particularly  helpful  in  analyzing  the 
child  safety  seat  issues.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  competitive,  and 
small  business  aspects  of  child  safety 
seat  use  and  of  potential  alternatives. 
Written  submissions  should  identify  the 
docket  number  and  be  submitted  in 
triplicate  to  the  Federal  Aviation 
Administration.  Office  of  Chief  Counsel, 
Attention:  Rules  Docket  (AGC-200),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments 
should  not  be  sent  or  directed  to  any  of 
the  contractors  that  have  been  engaged 
by  the  FAA  to  provide  information  for 
the  study. 

All  comments  received  on  or  before 
the  closing  date  for  comments  will  be 
fully  considered.  To  the  extent  possible, 
all  comments  received  after  the  closing 
date  will  be  considered  also.  All 
comments  submitted,  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments. 

Issued  in  Washington.  DC.  on  October  20, 
1994. 

Dale  £.  McDaniel, 

Deputy  Assistant  Administrator  for  Policy. 
Planning,  and  International  Aviation. 

[FR  Doc.  94-26441  Filed  10-25-94;  8;45  am] 
BILUNG  COO€  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

[Regulations  Nos.  4  and  16] 

RIN  0960-None  Assigned 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  and  Supplemental 
Security  Income  for  the  Aged,  Blind, 
and  Disabled;  Signature  Requirements 
for  State  Agency  Medical  and 
Psychological  Consultants  in  Disability 
Determinations 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Proposed  rules. 

SUMMARY:  We  propose  to  revise  the 
requirements  of  the  Social  Security  and 


Supplemental  Security  Income  (SSI) 
regulations  regarding  the  certifications 
required  on  disability  determination 
forms.  Determinations  of  disability  are 
generally  made  by  disability 
determination  services  (DDS),  whic:h  are 
agencies  of  each  State.  Present 
regulations  require  that,  unless  the 
disability  determination  is  made  by  a 
State  agency  disability  hearing  officer, 
di.sability  determinations  made  by  a 
DDS  will  be  made  by  a  State  agency 
medical  or  psychological  consultant  and 
a  State  agency  disability  examiner, 
including  those  in  which  the 
determination  is  made  on  technical, 
non-medical,  rather  than  medical, 
grounds.  We  propose  to  remove  the 
requirement  that  a  medical  or 
psychologic.al  consultant  make  the 
determination  jointly  with  the  disability 
examiner  when  there  is  no  medical 
evidence  to  be  evaluated. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  December  27, 1994. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services.  P.  O.  Box  1585,  Baltimore, 
Maryland  21235,  sent  by  telefax  to  (410) 
966-0869,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235,  between 
8:00  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contac.-t 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  J.  Short.  Legal  Assistant.  Office  of 
Regulations,  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore,  Maryland  21235, 
(410)  965-6243. 

SUPPLEMENTARY  INFORMATION:  The  Social 
Security  Act  (the  Act)  provides,  in  title 
II,  for  the  payment  of  disability  benefits 
to  individuals  insured  under  the  Act. 
Title  II  also  provides  for  the  payment  of 
child’s  insurance  benefits  based  on 
disability  and  widow’s  and  widower’s 
insurance  benefits  for  disabled  widows, 
widowers,  and  surviving  divorced 
spouses  of  insured  individuals.  In 
addition,  the  Act  provides,  in  title  XVI, 
for  SSI  payments  to  persons  who  are 
aged,  blind,  or  disabled  and  who  have 
limited  Income  and  resources.  For 
adults  under  both  the  title  II  and  title 
XVI  programs  and  for  persons  claiming 
child’s  insurance  benefits  based  on 
disability  under  the  title  II  program, 
“disability”  means  the  inability  to 
engage  in  any  substantial  gainfol 
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activity  by  reason  of  any  medically 
determinable  impairment.  For  a  child 
under  age  18  claiming  SSI  benebts 
based  on  disability,  “disability”  means 
that  the  child’s  impairment(s)  is  of 
comparable  severity  to  one  that  would 
disable  an  adult  (i.e.,  the  impairment(s) 
substantially  reduces  the  child’s  ability 
to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner  such  that  the 
child’s  impainnent(s)  and  resulting 
limitations  are  comparable  to  those  that 
would  disable  an  adult).  Under  both 
title  II  and  title  XVI,  disability  must  be 
the  result  of  a  medically  determinable 
physical  or  mental  impairment(s)  which 
can  be  expected  to  result  in  death  or 
which  has  lasted  or  can  be  expected  to 
last  for  a  continuous  period  of  not  less 
than  12  months. 

Sections  404.1503  and  416.903  of  the 
Social  Security  Administration’s 
regulations  provide  that  State  agencies 
make  disability  and  blindness 
determinations  for  the  Secretary  of 
Health  and  Human  Services  for  most 
persons  living  in  the  State.  Sections 
404.1615(c)  and  416.1015(c)  of  the 
regulations  provide  that  disability 
determinations  will  be  made  by  either: 
(1)  A  State  agency  medical  or 
psychological  consultant  and  a  State 
agency  disability  examiner  or  (2)  a  State 
agency  disability  hearing  officer. 

Sections  404.1615(e)  and  416.1015(e)  of 
the  regulations  require  the  State  agency 
to  certify  each  determination  of 
disability  to  the  Social  Security 
Administration  (SSA)  on  forms 
provided  by  SSA.  The  term 
“determination  of  disability”  is  defined 
in  §§404.1602  and  416.1002  of  the 
regulations  to  mean  one  or  more  of  the 
following  decisions:  whether  or  not  a 
person  is  under  a  disability;  the  date  a 
person’s  disability  began;  or  the  date  a 
person’s  disability  ended. 

When  a  disability  determination  is 
made  jointly  by  a  State  agency  medical 
or  psychological  consultant  and  a  State 
agency  disability  examiner,  the  medical 
or  psychological  consultant  is 
responsible  for  the  medical  portion  of 
the  determination  and  the  disability 
examiner  is  responsible  for  the 
remainder  of  the  determination.  Under 
our  current  procedures,  both  the 
disability  examiner  and  the  medical  or 
psychological  consultant  must  certify 
the  determination  on  forms  which  we 
provide  as  required  in  the  regulations. 

In  some  instances,  however,  the 
requirement  for  the  medical  or 
psychological  consultant’s  certification 
is  unnecessary  because  the  decision  is 
made  on  technical,  non-medical 
grounds  alone,  without  consideration  of 
any  medical  evidence.  Many  medical 


and  psychological  consultants  who 
work  with  the  State  agencies  do  so  on 
a  part-time  basis  and  are  not  always 
available  to  sign  disability 
determination  forms.  This  can  result  in 
delays  of  cases  that  are  otherwise 
complete  because  no  medical  input  or 
expertise  is  necessary. 

This  happens,  for  example,  when  an 
individual  who  has  no  history  of 
medical  treatment  or  examination — and, 
hence,  no  existing  medical  records  that 
we  can  obtain — refuses  to  attend  a 
consultative  examination  purchased  at 
our  expense.  In  such  a  case,  the  State 
agency  makes  its  determination  on 
technical,  non-medical,  rather  than 
medical,  grounds.  It  denies  such  a  claim 
because,  without  the  individual’s 
cooperation,  the  evidence  needed  to 
determine  whether  the  individual  is 
disabled  cannot  be^obtained. 
Nevertheless,  our  current  rules  require 
that  a  medical  or  psychological' 
consultant  sign  the  standard  disability 
determination  form  in  such  a  case,  even 
though  there  is  no  medical  evidence  and 
consequently,  no  medical  finding  can  be 
made. 

We  propose  to  address  this  issue  by 
revising  §§404.1615  and  416.1015  of 
the  regulations  to  provide,  in  a  new 
paragraph  (c)(2),  that  a  State  agency 
disability  examiner  alone  may  make  the 
disability  determination  when  there  is 
no  medical  evidence  to  be  evaluated, 
such  as  when  there  is  no  existing 
medical  evidence  and  the  individual 
refuses  to  attend  a  consultative 
examination.  We  also  propose  to 
redesignate  current  paragraph  (c)(2), 
which  provides  that  a  State  agency 
disability  hearing  officer  may  also  make 
disability  determinations,  as  paragraph 
(c)(3). 

Regulatory  Procedures 
Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Therefore  they  are  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  individuals’ 
eligibility  for  program  benefits  under 
the  Social  Security  Act.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required. 

Paperwork  Reduction  Act 

These  proposed  regulations  will,  if 
promulgated,  impose  no  additional 


reporting  or  recordkeeping  requirements 
necessitating  clearance  by  OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No,  93.802,  Social  Security- 
Disability  Insurance;  and  93.807, 
Supplemental  Security  Income) 

List  of  Subjects 
20  CFR  Part  404 
Administrative  practice  and 
procedure.  Blind,  Death  Benefits, 
Disability  benefits,  Old-Age,  Survivors 
and  Disability  Insurance,  Reporting  and 
recordkeeping  requirements.  Social 
Security. 

20  CFRJ>art  416 
Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI), 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  9, 1994. 

Shirley  S.  Chater, 

Commissioner  of  Social  Security. 

Approved:  October  20, 1994. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

For  the  reasons  set  out  in  the 
preamble,  chapter  III,  part  404,  subpart 
Q,  of  Title  20,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  set  forth  below: 

1.  The  authority  citation  for  subpart  Q 
of  part  404  continues  to  read  as  follows: 

Authority:  Secs.  205(a),  221,  and  1102  of 
the  Social  Security  Act;  42  U.S.C.  405(a),  421, 
and  1302. 

2.  Section  404.1615  is  amended  by 
removing  the  “or”  in  paragraph  (c)(1) 
and  adding  a  semicolon  in  its  place;  by 
redesignating  paragraph  (c)(2)  as 
paragraph  (c)(3);  and  by  adding  a  new 
paragraph  (c)(2)  to  read  as  follows: 

§404.1615  Making  disability 
determinations. 

***** 

(c)  *  *  * 

(2)  A  State  agency  disability  examiner 
alone  when  there  is  no  medical 
evidence  to  be  evaluated,  e.g.,  when 
there  is  no  existing  medical  evidence 
and  the  individual  refuses  to  attend  a 
consultative  examination;  or 
***** 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

For  the  reasons  set  out  in  the 
preamble,  chapter  III,  part  416,  subpart 
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I,  of  Title  20,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  set  forth  below: 

3.  The  authority  citation  for  subpart  J 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1614, 1631,  and 
1633  of  the  Social  Security  Act;  42  U.S.C. 
1302, 1382c,  1383,  and  1383b. 

4.  Section  416.1015  is  amended  by 
removing  the  “or”  in  paragraph  (c)(1); 
by  redesignating  paragraph  (c)(2)  as 
paragraph  (c)(3);  and  by  adding  a  new 
paragraph  (c)(2)  to  read  as  follows: 

§  41 6.1 01 5  Making  disability 
determinations. 

It  It  it  it  it 

(c)  *  *  * 

(2)  A  State  agency  disability  examiner 
alone  when  there  is  no  medical 
evidence  to  be  evaluated,  e.g.,  when 
there  is  no  existing  medical  evidence 
and  the  individual  refuses  to  attend  a 
consultative  examination;  or 
***** 

IFR  Doc.  94-26508  Filed  10-25-94;  8:45  am] 
BILUNQ  CODE  4190-29-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

pL-0064-931 

RIN  1545-AS40 

Conduit  Arrangements  Regulations; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking  and  notice  of  public 
hearing. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  proposed 
rulemaking  and  notice  of  public 
hearing,  which  was  published  in  the 
Federal  Register  for  Friday,  October  14, 
1994  (59  FR  52110).  The  proposed 
regulations  provide  guidance  with 
regard  to  conduit  financing 
arrangements. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christina  Vasquez,  (202)  622-6803  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing  that  is  the 
subject  of  this  correction  contains 
proposed  amendments  to  Income  Tax 
Regulations  (26  CFR  part  1)  under 
§§1.871-1, 1.881-0, 1.881-3, 1.881-4, 


1.1441-3, 1.1441-7, 1.6038-2, 1.6038A- 
2, 1.6038A-3  and  1.7701(1)-1. 

Need  for  Correction 

As  published  the  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
contains  typographical  errors  that  are  in 
need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  and 
notice  of  public  hearing  which  is  the 
subject  of  FR  Doc.  94-25403,  is 
corrected  as  follows? 

1.  On  page  52110,  column  2,  in  the 
preamble  following  the  OATES:  caption, 
the  paragraph  is  corrected  as  follows: 
DATES:  Written  comments  must  be 
received  by  December  13, 1994. 

Requests  to  speak  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  December  16, 1994,  must 
be  received  by  December  2, 1994. 

2.  On  page  52110,  column  2,  in  the 
preamble  following  the 

FOR  FURTHER  INFORMATION  CONTACT: 
caption,  the  language  “Christina 
Vasquez,  (202)  622-7782  (not  a  toll-free 
number).”  is  corrected  to  read 
“Christina  Vasquez,  (202)  622-6803  (not 
a  toll-free  number).”. 

3.  On  page  52114,  column  2,  in  the 
preamble  following  the  paragraph 
heading  “Comments  and  Public 
Hearing”,  third  full  paragraph  from  the 
top  of  the  column,  last  line,  the 
language  “December  13, 1994.”  is 
corrected  to  read  “December  2, 1994.”. 
Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc.  94-26490  Filed  10-25-94;  8:45  am) 
BILUNG  CODE  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  0E3907/P588:  FRL-4907-4] 

RIN  2070-AC18 

Pesticide  Tolerance  for  3,5-Dichloro-N- 
(1,1-Dimethyl-2-Propynyl)Benzamide  , 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish  a 
tolerance  for  combined  residues  of  the 
herbicide  3 ,5-dichloro-N-(l  ,1-dimethyl- 
2-propynyl)benzamide  and  its 
metabolites  in  or  on  the  raw  agricultural 
commodity  radicchio  greens  (tops).  The 
Interregional  Research  Project  No.  4  (IR- 
4)  submitted  to  EPA  the  petition 


requesting  the  maximum  permissible 
level  for  residues  of  the  herbicide. 

DATES:  Conunents,  identified  by  the 
document  control  number  (PP  0E3907/ 
P588],  must  be  received  on  or  before 
November  25, 1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefierson  Davis  Hwy.,  Arlington,  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  Office  location  and  telephone 
number:  Sixth  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
Arlington.  VA  22202,  (703)-308-8783. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  (PP) 
0E3907  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Station  of 
California.  This  petition  requests  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  establish  a  tolerance  for 
combined  residues  of  the  herbicide  3,5- 
dichloro-N-(l,l-dimethyl-2- 
prop)myl)benzamide  (also  referred  to  in 
this  document  as  pronamide)  and  its 
metabolites  (calculated  as  3,5-dichloro- 
N-(l,l-dimethyl-2-propynyl)benzamide) 
in  or  on  the  raw  agricultural  commodity 
radicchio  greens  (tops)  at  2  parts  per 
million  (ppm). 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
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data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  90-day  feeding  study  with  rats 
administered  pronamide  in  the  diet  at 
concentrations  of  0,  40,  200, 1,000,  or 
4,000  ppm  (equivalent  to  0,  2.5, 12.3, 
60.0,  or  254.0  milligrams  (mg)/kilogram 
(kg)/day  in  males;  0,  3.1, 15.0,  74.6,  or 
289.2  mg/kg/day  in  females).  A  systemic 
no-observed-effect  level  (NOEL)  was 
established  at  200  ppm  (12.3  mg/kg/ 
day/male;  15  mg/kg/day/female).  A 
systemic  lowest-effect  level  (LEL)  was 
established  at  1,000  ppm  (60.0  mg/kg/ 
day/male;  74.6  mg/kg/day/female), 
based  on  increased  liver  relative  weight 
and  incidence  of  liver  histopathology  in 
both  sexes,  decreased  body/ weight  gain 
and  feed  consumption  in  females,  and 
increased  blood  cholesterol  level  in 
males.  Effects  observed  at  the  high  dose 
(4,000  ppm)  include  decreases  in  body 
weight/weight  gain  and  feed 
consumption  in  both  sexes,  and 
increases  in  liver-related  effects  and  in 
the  histopathology  of  the  thyroid  (both 
sexes)  and  anterior  pituitary  (males). 

2.  A  52-week  chronic  feeding  study 
with  dogs  fed  diets  containing  0,  300, 
875,  or  1,750  ppm  (equivalent  to  0, 11.9, 
33.1,  or  67.7  mg/kg/day  in  males;  or  0, 
11.9,  36.1,  or  69.0  mg/kg/day  in  females) 
with  a  NOEL  established  at  300  ppm, 
based  on  increases  in  serum  alkaline 
phosphatase  in  males  and  thyroid 
weight  in  females,  and  in  liver 
pathology  in  both  sexes  at  the  875-ppm 
dose  level.  Additional  effects  observed 
at  the  highest  dose  tested  (1,750  ppm) 
include  decreases  in  body  weight/ feed 
consumption,  increases  in  serum 
alkaline  phosphatase  and  gamma 
glutamyl  transferase  in  both  sexes, 
increases  in  serum  alanine 
aminotransferase  in  females,  and 
increases  in  testes  relative  weight  in 
males.  . 

3.  An  18-month  carcinogenicity  study 
with  B6C3F1  mice  fed  diets  containing 
0, 1,000,  or  2,000  ppm  (approximately  0, 
150,  or  300  mg/kg/day)  with  a  dose- 
related  increase  in  incidence  of 
hepatocellular  carcinomas  in  male  mice 
sacrificed  at  18  months.  The  increases 
in  tumor  rates  observed  at  1,000  and 
2,000  ppm  were  statistically  significant 
by  pair-w'ise  comparison  with  the 
control.  There  were  no  carcinogenic 
effects  observed  in  female  mice  under 
the  conditions  of  the  study. 

4.  A  24-month  chronic  feeding/ 
carcinogenicity  study  with  rats  fed  diets 
containing  0, 40,  200,  or  1,000  ppm 
(equivalent  to  0, 1.73,  8.46,  or  42.59  mg/ 
kg/day/male  and  0.  2.13, 10.69,  or  55^)9 
mg/kg/day/female).  The  NOEL  for 
systemic  (nonneoplastic)  effects  was 
establi^ed  at  8.46  mg/kg/day/males 
and  10.69  mg/kg/day  females,  based  on 


decreased  body  weight/body  weight 
gain  and  increased  liver  weight,  as  well 
as  an  increased  incidence  of  hepatic 
centrilobular  hypertrophy,  eosinophilic 
cell  alterations,  and  thyroid  follicular 
cell  hypertrophy  in  both  sexes  at  the 
high-dose  level.  Rats  fed  at  the  high- 
dose  level  also  show'ed  an  increas^ 
incidence  of  thyroid  tumor  (thyroid 
follicular  cell  adenomas)  and  testicular 
tumor  (benign  testicular  interstitial  cell 
tumors)  rates,  which  exceeded  historical 
control  ranges.  There  was  no 
progression  from  thyroid  and  testicular 
tumors  to  carcinomas. 

5.  A  two-gen«ration  reproduction 
study  with  rats  fed  diets  containing  0, 

40,  200,  or  1,500  ppm  (approximately  0, 
3.0, 15.4,  or  114.0  mg/k^day/Pl  males 
and  0,  3.2, 16.5,  or  127.3  mg/kg/day/P2 
males  during  pre-mating  period;  group 
time-weighted  average  approximately  0, 
4.1,  20.2,  and  158.2  mg/kg/day/Pl 
females  and  0,  4.0, 19.8,  or  157.4  mg/kg/ 
day/P2  females).  The  reproductive 
NOEL  was  established  at  200  ppm, 
based  on  decreased  combined  male/ 
female  pup  weight  per  litter  at  the 
1,500-ppm  dose  level.  A  NOEL  for 
parental  systemic  effects  was 
established  at  200  ppm,  based  on 
decreased  body  weight  and  food 
consumption  and  histopathology  of  the 
liver  and  adrenal  in  both  sexes,  the 
thyroid  in  females,  and  the  anterior 
pituitaryin  males  at  the  1,500-ppm  dose 
level.  These  effects  were  observed  in 
both  Pi  and  P2  generations. 

6.  A  developmental  toxicity  study 
with  rabbits  given  gavage  doses  of  0,  5, 
20,  or  80  mg/kg/day  during  gestation 
days  7  through  19  with  a  developmental 
NOEL  established  at  20  mg/kg/day, 
based  on  late  resorption  (2  of  5 
abortions  at  the  80  mg/kg/day  dose  level 
each  showed  one  incidence  of  late 
resorption).  The  maternal  NOEL  was 
established  at  20  mg/kg/day,  based  on 
one  mortality,  abortions  in  5  of  16 
animals,  body  weight  loss,  and  liver 
histopathology  at  Ae  80  mg/kg/day  dose 
level. 

7.  A  developmental  toxicity  study 
with  rats  given  gavage  doses  of  0,  5,  20, 
80,  or  160  mg/kg/day  on  gestation  days 
6  through  15  with  no  clinical  signs  of 
tonicity  under  the  conditions  of  the 
study. 

8.  Mutagenicity  tests,  including  gene 
mutation  (Ames  test),  forward  gene 
mutation  (CH  V79  cells),  structural 
chromosome  aberration  in  vitro  (CHO 
cells),  structural  chromosome  aberration 
in  vivo  (mouse  bone  marrow  cells),  and 
UDNA  synthesis  (primary  hepatocytes 
of  rats),  were  all  negative.  The  results  of 
the  mutagenicity  test  indicate  that 
pronami^-does  not  appear  to  be 
mutagenic. 


The  Office  of  Pesticide  Programs’ 
Carcinogenicity  Peer  Review  Committee 
has  classified  pronamide  as  a  Group  B2 
carcinogen  (a  probable  human 
carcinogen),  based  on  the  findings  of 
two  types  of  tumors  in  the  rat 
(uncommon  benign  testicular  interstitial 
cell  tumors  and  thyroid  follicular  cell 
adenomas)  and  one  type  (liver 
carcinomas)  in  the  mouse.  The  upper 
limit  on  the  carcinogenic  risk  from 
dietary  exposure  resulting  from 
established  uses  of  pronamide  and  the 
proposed  use  on  radicchio  is  estimated 
at  4.9  X  10-’  for  the  general  population. 
The  carcinogenic  risk  assessment  for 
pronamide  was  calculated  based  on  a 
potency  estimator  (Q*)  of  1.54  X  10-2 
(mg/kg/day)- ‘  and  an  Anticipated 
Residue  Contribution  (ARC)  calculated 
at  0.000032  mg/kg/body  weight/day. 

The  reference  dose  (RfD)  is 
established  at  0.080  mg/kg  of  body 
weight/day.  The  RfD  is  based  on  an 
NOEL  of  8.46  mg/kg/day  from  the  rat  2- 
year  feeding  study  and  an  uncertainty 
factor  of  100.  The  ARC  from  established 
uses  and  the  proposed  use  of  pronamide 
utilizes  less  than  1  percent  of  the  RfD 
for  the  U.S.  population  and  all 
subgroups  of  the  population  currently 
evaluated  by  EPA’s  Dietary  Risk 
Evaluation  System. 

The  nature  of  the  residue  in  plants  is 
adequately  understood.  The  residues  of 
concern  are  pronamide  and  its 
metabolites  containing  the  3,5- 
dichlorophenyl  moiety.  An  adequate 
analytical  method,  gas  chromatography, 
is  available  for  enforcement  purposes. 
The  analytical  method  for  enforcing  this 
tolerance  has  been  published  in  the 
Pesticide  Anal>dical  Manual,  Vol.  11 
(PAM  II).  There  is  no  reasonable 
expectation  that  secondary  residues  will 
occur  in  milk,  eggs,  or  meat  of  livestock 
and  poultry:  radicchio  greens  are  not 
considered  to  be  livestock  feed  items. 

There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within. 30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
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Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  0E3907/P5881.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (0MB)).  Under  section  3(f),  the 
order  defines  “significant”  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  “economically  significant”): 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency:  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs:  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  “significant”  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory'  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  October  3, 1994. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371 

2.  In  §  180.317,  by  amending 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the  . 
commodity  radicchio  greens  (tops),  to 
read  as  follows: 

§  180.317  3,5-Dichloro-N-<1,1-dimethyi-2- 
propynyi)benzamide;  tolerances  for 
residues. 

(a)  «  *  * 


Commodity 


Parts  per 
million 


Radicchio  greens  (tops) 


2.0 


A  *  .  «r  *  * 

(FR  Doc.  94-26469  Filed  10-26-94;  8:45  am) 
BILLING  CODE  8560-S0-F 


40  CFR  Part  300 
IFRL-6095-9] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  The  National  Priorities  List 
Update 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Intent  to  Delete  the 
Boise  Cascade/Onan/Medtronics  Site 
from  the  National  Priorities  List:  request 
for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  V  announces  its 
intent  to  delete  the  Boise  Cascade/ 
Onan/Medtronics  Site  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comments  on  this  action.  The  NPL  is 
appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended.  This 
action  is  being  taken  ,4)ecause  all  Fund- 
financed  response  actions  under 
CERCLA  have  been  implemented  and 


EPA,  in  consultation  with  the  State  of 
Minnesota,  has  determined  that  no 
further  response  is  appropriate. 

Moreover,  EPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

DATES:  Comments  concerning  the 
proposed  deletion  may  be  submitted 
November  25, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Gladys  Beard  (HSRM-6J)  Associate 
Remedial  Project  Manager,  Office  of 
Superfund.  USEPA,  Region  V,  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604. 
Information  on  the  site  is  available  at 
USEPA  and  at  the  local  information 
repository  located  at:  Minnesota 
Pollution  Control  Agency  Public 
Library,  520  Lafayette  RD,  St.  Paul,  MN 
55155-4194.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  Region 
V’s  Docket  Officer.  The  address  for  the 
Region  V  Docket  Office  is  Jan 
Pfundheller  (H-7J),  USEPA,  Region  V, 

77  W.  Jackson  Blvd.,  Chicago,  IL  60604, 
(312) 353-5821. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard  (HSRM-6J)  Associate 
Remedial  Project  Manager,  Office  of 
Superfund,  USEPA,  Region  V,  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604,  (312) 
886-7253;  or  Cherly  Allen  (P-19J). 

Office  of  Public  Affairs,  USEPA,  Region 
V,  77  W.  Jackson  Blvd.,  Chicago,  IL 
60604,  (312)  353-6196. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

1.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (USEPA)  Region  V  announces 
its  intent  to  delete  the  Boise  Cascade/ 
Onan/Medtronics  Site  from  the  National 
Priorities  List  (NPL),  appendix  B  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan,  40  CFR  part 
300  (NCP),  and  requests  comments  on 
the  proposed  deletion.  The  EPA 
identifies  sites  which  appear  to  present 
a  significant  risk  to  public  health, 
welfare  or  the  environment,  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Superfund  (Fund)  financed 
remedial  actions.  Pursuant  to 
§  300.425(e)(3)  of  the  NCP,  any  site 
deleted  from  the  NPL  remains  eligible 
for  additional  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
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conditions  at  the  site  warrant  such 
action. 

The  USEPA  will  accept  comments  on 
this  proposal  for  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

E)eletion  of  sites  ftcnn  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individued’s  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  EPA’s  right  to 
take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

II.  NPL  Deletion  Critma 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  USEPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required: 

(ii)  All  appropriate  Fund-ftnanced 
response  actions  under  CERCLA  have 
been  implemented,  and  no  further 
response  action  by  responsible  parties  is 
appropriate; 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 

III.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  300.425(e) 
has  been  met  and  if  the  State  has 
concurred  with  the  intent  to  delete  EPA 
may  formally  begin  deletion  procedures. 
This  Federal  Register  notice,  and  a 
concurrent  notice  in  the  local 
newspaper  in  the  vicinity  of  the  site, 
announces,  the  initiation  of  a  thirty  day 
comment  period.  The  public  is  asked  to 
comment  on  USEPA’s  intention  to 
delete  the  site  from  the  NPL.  All  critical 
documents  needed  to  evaluate  EPA’s 
decision  are  generally  included  in  the 
information  repository  and  the  deletion 
docket. 

Upon  completion  of  the  public 
comment  period,  if  necessary,  the  EPA 
Regional  Office  will  prepare  a 
Responsiveness  Summary  to  evaluate 
and  address  comments  that  were 


received.  The  public  is  welcome  to 
contact  the  EPA  Region  V  Office  to 
obtain  a  copy  of  this  respmnsiveness 
summary,  if  one  is  prepared.  If  USEPA 
then  determines  that  deletion  from  the 
NPL  is  appropriate,  a  final  notice  of 
deletion  will  be  published  in  the 
Federal  Register. 

rV.  Basis  for  Intended  Site  Deletion 

The  Boise  Cascade/Onan/Medtronics 
Superfund  Site  covers  183  acres  and  is 
located  in  the  City  of  Fridley  in  Anoka 
County  in  the  state  of  Minnesota.  From 
approximately  1921  through  1.961, 
National  Pole  and  Treating  Company 
and  its  affiliate,  Minnesota  and  Ontario 
Paper  Company  (M&O)  operated  a  wood 
treating  facility  at  the  site.  Initial 
operations  included  the  use  of  creosote 
treatment  of  wood  for  the  manufacture 
of  railroad  ties  and  utility  poles.  In 
approximately  1958,  pentachlorophenol 
(PCP),  another  wood  preservative,  was 
also  used  for  treating  lumber.  Wood¬ 
treating  operations  ceased  in  early  1961. 
In  1964,  M&O  merged  with  the  Boise 
Cascade  Corporation  (Boise).  Boise  sold 
the  site  in  1967.  Subsequently, 
Medtronics,  Inc.  acquired  50  acres  of  the 
Boise  Cascade  property  located  to  the 
west  and  south,  and  Onan,  Inc.  acquired 
133  acres  of  the  site  to  the  north  and 
east. 

In  1979,  Onan  began  excavation  for 
construction  purposes  and  encountered 
large  quantities  of  creosote  and  PCP 
saturated  soil.  Similar  deposits  were 
subsequently  discovered  on  the 
Medtronics  portion  of  the  Site.  Wood¬ 
treating  operations  had  contaminated 
soils  and  groundwater  with  creosote  and 
PCP  by  spillage,  dripping,  and 
wastewater  disposal. 

The  Boise  Cascade  site  was  placed  on 
the  National  Priorities  List  on 
September  21, 1984,  at  49  FR  37066- 
37090.  In  conjunction  with  the 
Minnesota  Pollution  Control  Agency  ■ 
(MPCA),  Boise  conducted  extensive  soil 
and  groundwater  investigations  from 
1979  through  1982.  Because  the  Site’s 
ownership  is  divided  between  two 
different  companies.  Site  investigations 
at  the  Boise  Cascade  Site  were 
conducted  separately  within  the 
individual  property  boundaries. 

On  the  Onan  property  the  analyses 
verified  that  the  major  contaminants  of 
concern  were  creosote  derived 
polynuclear  aromatic  hydrocarbons 
(PAHS)  and  phenolic  compounds 
(phenolics  are  also  derived  from  PCP). 
'The  heaviest  concentrations  of  these 
substances  were  found  on  two  areas 
where  significant  aspects  of  the  tie 
treating  process  had  been  conducted:  (1) 
The  area  where  the  ties  were  pressure 
treated  in  the  retorts;  and  (2)  the  area 


where  the  ties  were  left  to  cool  and  dry 
after  they  were  removed  from  the  retorts 
and  before  they  were  loaded  onto 
railroad  cars  for  shipment. 

Seven  shallow  monitoring  wells  were 
installed  at  locations  to  sample  snrficial 
groundwater  in  the  coarse  Fridley 
Formation  to  determine  the  Glacial  Drift 
Stratigraphy  in  the  Site  area.  Heavy 
concentrations  of  PAHs  were  found  in 
the  vicinity  of  the  Retort  building  in  an 
area  where  tanks  were  removed  in  mid- 
1979.  A  plume  of  PAH  compounds  was 
found  to  extend  to  the  southwest  of  the 
Retort  area;  however,  the  concentrations 
of  PAH  compounds  decreased  by  more 
than  two  orders  of  magnitude  by  the 
time  the  plume  reached  the  southern 
boundary  of  the  Onan  property,  which 
was  likely  due  to  the  attenuation  of  the 
PAH  compound  in  the  soil  system. 
Phenolics  were  not  present  in  the 
samples  from  the  shallow  groundwater 
beneath  the  Onan  property  at 
concentrations  above  the  detection 
limits  with  the  one  exception  of  4- 
methylphenol  which  was  detected  in 
the  Retort  area. 

The  Hillside  sand  aquifer  was 
sampled  and  found  to  contain 
insignificant  levels  of  PAHs  and  no 
phenolics  compounds.  An  eight  inch 
diameter  bedrock  well,  uncovered  in 
1979  during  earth  moving  activities,  wa.s 
investigated.  Approximately  two  feet  of 
creosote  sludge  was  discovered  at  the 
bottom  of  the  well.  All  contaminated 
soil  was  excavated  and  placed  in  a  vault 
formed  by  slurry  wall  and  a  cap 
consisting  of  clean  soil  and  a  vegetative 
cover  was  constructed  over  the  vault. 

The  direction  of  groundwater 
movement  in  the  surficial  groundwater 
system  in  the  upper  portion  of  the 
Fridley  Formation  beneath  the  Onan 
property  is  southwesterly  toward  Rice 
and  Norton  Creeks.  Water  and  sediment 
samples  were  collected  from  two 
monitoring  stations  along  Norton  Creek 
and  from  three  monitoring  stations 
along  Rice  Creek.  PAH  samples  were 
measured  above  detection  limits  in  the 
surface  water  and  sediment  samples 
from  all  sampling  stations  on  Rice  and 
Norton  Creeks,  including  stations 
upstream  of  the  site,  therefore  it  was 
impossible  to  attribute  an  impact  from 
the  Site  to  the  Creeks. 

At  the  Medtronic  Property  the  waste 
water  treatment  lagoons  were  utilized 
for  disposal  of  the  waste  waters 
generated  by  operations.  The  waste 
w'aters  contained  quantities  ofcreosote 
and  PCP  which  subsequently 
contaminated  soils  and  groundwater 
beneath  the  primary  and  secondary 
wastewater  treatment  lagoons  and  a 
trench  leading  to  the  lagoons.  Both  the 
trench  and  the  lagoons  were  located  on 
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the  Medtronics  portion  of  the  site,  east 
of  Old  Central  Avenue.  Eight  shallow 
soil  borings  were  installed  along  the 
waste  water  trench  and  around  the 
primary  and  secondary  waste  water 
treatment  lagoons.  High  levels  of  PAHs 
and  heterocj’clics  were  found. 
Additionally,  about  5000  gallons  of  firee 
oil  were  discovered  in  the  vicinity  of  the 
primary  waste  water  lagoon. 

As  with  the  Site  Investigations, 
remediation  at  the  Boise  Cascade  Site 
was  conducted  separately  within  the 
individual  property  boundaries.  The 
following  remedial  actions  were 
implemented  at  the  Site: 

A  slurry  wall  containment  system  was 
constructed  around  the  former  retort 
building.  Visually  contaminated  soil 
was  excavated  and  placed  in  a  vault 
formed  by  a  slurry  wall,  and  a  cap  was 
constructed  over  the  vault.  The 
excavated  areas  were  backfilled  with 
clean  soil.  A  subdrain  system  was 
installed  in  the  former  loading  area  to 
remove  groundwater  firom  the  coarse 
Fridley  Formation  and  discharge  it  into 
the  City  of  Fridley  sanitary  sewer 
system.  A  long-term  monitoring  of 
groundwater,  surface  water,  and  air 
quality  has  been  ongoing. 

At  the  Medtronics  Property  on  the 
basis  of  the  investigations  above,  Boise 
and  Medtronics  companies  developed  a 
Remedial  Action  Plan  (RAP)  to  excavate 
and  dispose  of  visibly  contaminated 
soils  on  the  Medtronics  portion  of  the 
site.  The  following  Remedial  Actions 
were  implmnented  at  the  Site: 

All  the  visibly  contaminated  soil  in 
the  two  wastewater  lagoons  and  in  the 
trench  that  was  used  to  convey 
wastewater  from  the  retort  to  the 
lagoons  were  excavated  and  disposed  of 
in  a  hazardous  waste  facility  that  had 
interim  status  pursuant  to  RCRA. 
Excavated  areas  were  backfilled  with 
clean  soil.  Groundwater  that  was  in 
contact  with  and  directly  beneath 
contaminated  soil  was  collected,  treated 
and  disposed  of  into  the  City  of  Fridley 
sanitary  sewer  system.  About  5000 
gallons  of  free  oil  discovered  in  the 
vicinity  of  the  primary  wastewater 
lagoon  was  collected  and  disposed 
offsite.  LcRig-term  monitoring  of 
groundwater,  surface  water,  sediments, 
and  air  quality  has  been  ongoing.  A  final 
Close  Out  Report  which  documents 
completion  of  Site  ccmstruction,  was 
signed  on  September  30, 1992. 

EPA.  with  the  concurrence  of  the 
State  of  Minnesota,  has  determined  that 
all  appropriate  Fund-financed  responses 
under  CERCLA  at  the  Boise  Cascade/ 
Onan/Medtronics  Site  have  been 
completed,  and  no  further  Superfund 
response  is  appropriate  in  order  to 


provide  protection  of  human  health  and 
the  environment. 

Dated:  October  6, 1994. 

David  A.  UUhch, 

Acting  Regional  Administrator,  USEPA, 
Region  V. 

IFR  Doc.  94-26383  Filed  10-25-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-121  RM-85%] 

Radio  Broadcasting  Services; 

Nashville,  NC 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Eternal 
Lamp,  Inc.,  seeking  the  allotment  of 
Channel  259A  to  Nashville,  NC,  as  the 
community’s  first  local  aural 
transmission  service.  Channel  259A  can 
be  allotted  to  Nashville  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  35-58-12 
North  Latitude  and  77-58-00  West 
Longitude. 

OATES:  Comments  must  be  filed  on  or 
before  Dec,  12, 1994,  and  reply 
comments  on  or  before  December  27, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Tom  Marino,  President, 
Eternal  Lamp,  Inc.,  P.O.  Box  8224, 
Rocky  Mount,  NC  27804  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-121,  adopted  October  12. 1994,  and 
released  October  21, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239)  1919  M 
Street,  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  mattw 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204fb)  for  rules 
governing  p>ermissible  ex  parte  OHitacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

John  A.  Karoasos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Moss  Medio  Bureau. 

(FR  Doc,  94-26488  Filed  10-25-94;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1039  and  1145 
[Ex  Parte  No.  346  (Sub-No.  36)] 

Rail  General  Exemption  Authority- 
Exemption  of  Non-Ferrous  Recyclables 
And  Railroad  Rates  on  Recyclabie 
Commodities 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Proposed  rulemaking;  extension 
of  comment  due  date. 

SUMMARY:  Bv  decision  served  Augu,st  23, 
1994  (59  FR'43529,  August  24,  1994). 
the  Commission  sought  public  comment 
by  September  23, 1994,  on  a  proposal  to 
exempt  partially  from  regulation  the  rail 
transportation  of  certain  non-ferrous 
recyclables.  The  due  date  for  comments 
was  subsequently  extended  to  October 
24, 1994  (59  FR  47292,  September  15, 
1994).  The  Association  of  American 
Railroads  and  the  Institute  of  Scrap 
Recycling  Industries,  Inc.,  require 
additional  time  to  prepare  and 
coordinate  the  witness  statements  and 
the  joint  comments  and  request  an 
extension  of  the  due  date  until 
November  7, 1994.  The  request  is 
reasonable;  therefore,  the  extension  will 
be  granted. 

DATES:  Comments  must  be  received  by 
November  7, 1994. 

ADDRESSES:  Send  an  original  and  10 
copies  of  the  comments  referring  to  Ex 
Parte  No.  346  (Sub-No.  36)  to:  Office  of 
the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Bery  l  Gordon  (202)  927-5610.  [TDD  for 
the  hearing  impaired;  (202)  927-5721)1. 

Decided:  October  20. 1994. 

By  the  Commission,  Vernon  A.  Williams. 
Acting  Secretary’. 

Vernon  A.  Williams. 

Acting  SecKtary. 

(FR  Doc.  94-26512  Filed  10-25-94;  8:45  am| 
BILUNG  CODE  7035-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  to  List  the  Say's  Spiketail 
Dragonfly  as  Endangered 

AGENCY:  Fish  and  Wildlife  Ser\’ice, 
Interior. 

ACTION:  Notice  of  90-day  petition 
finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Serv’ice  (Service)  announces  a  90-day 
finding  for  a  petition  to  list  the  Say’s 
spiketail  dragonfly  (Cordulegaster  sayi) 
under  the  Endangered  Species  Act  (Act) 
of  1973,  as  amended.  The  Ser\’ice  finds 
that  the  petition  presents  substantial 
information  indicating  that  listing  this 
species  may  be  warranted. 

DATES:  The  finding  announced  in  this 
document  was  made  on  October  17. 

1994.  To  be  considered  in  the  12-month 
finding  for  this  petition,  information 
and  comments  should  be  submitted  to 
the  Serv’ice  by  December  27, 1994. 
ADDRESSES:  Comments  and  information 
concerning  this  petition  should  be  sent 
to  U.S.  Fish  and  Wildlife  Ser\'ice,  6620 
Southpoint  Drive  South.  Suite  310, 
Jacksonville,  Florida  32216.  The 
petition,  finding,  and  supporting  data 
are  available  for  public  inspection,  by 
appointment,  during  normal  business  ‘ 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Michael  M.  Bentzien,  Acting  Field 
Supervisor,  at  the  above  address: 
telephone  (904)  232-2580. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(l))(3)(A)  of  the  Act,  as 
amended,  requires  that  the  Ser\’ice  make 
a  finding  on  whether  a  petition  to  list, 
delist  or  reclassify  a  species  presents 
substantial  scientific  or  commercial 
information  to  demonstrate  that  the 
petitioned  action  may  be  warranted. 
This  finding  is  to  be  based  on  all 
information  available  to  the  Service  at 


the  time  the  finding  is  made.  To  the 
maximum  extent  practicable,  the 
finding  shall  be  made  within  90  days 
following  receipt  of  the  petition  and 
promptly  published  in  the  Federal 
Register.  The  Service  must  also 
commence  a  timely  status  review  of  the 
petitioned  species  if  its  accompanying 
information  results  in  a  positive  finding. 
Following  a  positive  90-day  finding. 
Section  4(b)(3)(B)  of  the  Act  requires  the 
Service  to  make  a  12-month  finding  as 
to  whether  the  petitioned  action  is: 

(1)  Not  warranted. 

(2)  Warranted:  or 

(3)  Warranted  but  precluded  by  other 
higher  priority  listing  proposals. 

On  Februarv  15,  1994,  tne  Service 
received  a  petition  from  Ms.  Nancy 
Fraser  Williams  on  behalf  of  the  Rock 
Creek  Owners’  Association.  Gainesville. 
Florida.  The  petition  requests  that  Says’ 
spiketail  dragonfly,  [Cordulegaster  sayi), 
be  listed  as  an  endangered  species.  It 
states  that  a  portion  of  a  forested  ravine 
and  its  riparian  corridor  owned  by  the 
Rock  Creek  residential  housing 
subdivision  is  essentially  the  species’ 
only  known  breeding  grounds.  The 
petitioners  contend  that  a  proposed 
municipal  storm  water  retention  project 
within  the  corridor’s  floodplain, 
described  as  the  Possum  Branch  of 
Hogtown  Creek,  would  gravely  endanger 
the  existing  breeding  sites  of  this 
extremely  rare  dragonfly  and  virtually 
wipe  out  the  species. 

Westfall  (unpublished)  provides 
collection  information  for  Say’s 
spiketail  from  seven  localities  in 
northern  Florida  and  one  specific  site 
from  southeastern  Georgia.  Five  of  these 
sites  are  located  on  public  land,  with 
occurrence  based  on  fewer  than  two 
dozen  specimens.  Rock  Creek,  named  in 
the  petition,  is  the  best  studied  and 
most  productive  of  the  known  collection 
sites.  Alabama  may  be  added  to  the 
range  if  identification  of  an  adult  female 
collected  in  1994  from  Conecuh 
National  Forest  is  verified  (Mr.  Bill 
Mauffray,  International  Odonate 
Research  Institute,  pers.  comm.,  1994). 

Say’s  spiketail  was  included  as  a 
candidate  for  listing  in  the  Service’s 
invertebrate  notice  of  review  for  animals 
published  in  the  Federal  Register  on 
May  22. 1984  (49  FR  21664)  and  is 
comprehensive  animal  notices  of  review 
published  January  6, 1989  (54  FR  554) 
and  November  21. 1991  (56  FR  58804). 
The  dragonfly  was  included  in  the  first 
notice  as  a  category  1  candidate  for 
listing,  but  as  a  category  2  candidate  in 
subsequent  notices.  A  category  1  taxon 
is  one  for  which  the  Service  has 
available  enough  substantial 
information  on  biological  vulnerability 
and  threat(s)  to  support  a  proposal  to 


list  it  as  endangered  or  threatened.  A 
category  2  taxon  is  one  for  which 
information  in  possession  of  the  Service 
indicates  that  proposing  to  list  as 
endangered  or  threatened  is  possibly 
appropriate,  but  for  which  conclusive 
data  on  biological  vulnerability  and 
threat  are  not  currently  available  to 
support  a  proposed  rule. 

The  information  presented  in  the 
petition  supports  the  Service’s  previous 
decision  to  consider  this  species  as  a 
categoiy'  2  listing  candidate  as  defined 
above.  At  the  time  the  petition  was 
received,  the  Service  was  aware  of  and 
investigating  the  proposed  floodwater 
relief  project  and  its  potential  impact  on 
Say’s  spiketail.  The  hydrologic  model 
for  the  project  (Westfall  and  Mauffray 
1994)  predicted  the  proposed  flood 
control  structure  would  increase  depth 
of  inundation  for  10-year  and  25-year 
storm  events  by  approximately  2  and  3 
feet,  respectively.  All  but  one  of  nine 
seepage  transects  included  in  the 
project’s  biological  assessment  would  be 
completely  inundated  during  any  10- 
year  event.  The  seep  heads  and  a  few 
feet  of  their  runs  in  four  of  the  nine 
sampled  seeps  would  not  be  totally 
inundated  by  a  10-year  flood  under  the 
existing  pre-project  conditions. 

One  such  10-year  event  did  occur  in 
March  1993.  The  only  lar\'ae  collected 
after  this  flood  were  found  at  three 
completely  inundated  seeps  (Westfall 
and  Mauffray,  1994).  Less  than  10 
percent  of  the  previous  seasons’  adult 
total  was  observed  during  a  3-week 
period  in  1993.  During  the  1994  flight 
season,  however,  12  adults  were 
observed  in  a  single  day  at  Rock  Creek, 
indicating  recovery  from  any  adverse 
effects  from  flooding.  It  appears  that 
larvae  may  not  be  displayed  by 
significant  flooding  and  are  able  to 
sur\’ive  these  episodes  at  their  original 
locations. 

A  recent  review  of  category  2  insects 
in  the  southeast  region  (Schweitzer 
1989)  recommended  a  very  high  status 
survey  priority  for  Say’s  spiketail.  The 
Service  concurs  with  this 
recommendation  and  plans  to  fund  a 
survey  within  the  near  future  to  better 
determine  current  distribution  and 
status.  However,  the  service  does  not 
anticipate  this  survey  will  be  completed 
in  time  for  the  12-month  finding  on  this 
petition. 

Although  a  status  review  of  Say’s 
spiketail  dragonfly  is  currently  in 
progress  based  upon  its  inclusion  as  a 
category  2  species  in  the  Service’.s 
comprehensive  notice  of  review  for 
animal  candidates,  the  Service  hereby 
announces  its  formal  review  of  the 
species’  status  pursuant  to  this  90-day 
petition  finding.  Public  comments 
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regarding  population  trends,  biological 
vulnerability  and  threats  to  this  species 
should  be  sent  to  the  office  specified  in 
the  ADDRESSES  section. 
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This  document  was  prepared  by  Mr.  John 
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Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  CX  tober  17, 1994. 

MoRie  H.  Beattie, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  94-26527  Filed  lCl-25-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

October  21, 1994. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information; 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  the  information 
collection;  (3)  Form  number  (s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-\V  Admin. 
Bldg.,  Washington,  D.C.  20250,  (202) 
690-2118. 

Revision 

•  Farmers  Home  Administration 

7  CFR  191 5-R,  Rural  Development  Loan 
Fund  Servicing 
FmHA  1951-4 

On  occasion:  Quarterly;  Semi-annually; 
Annually 

State  and  local  governments:  Businesses 
or  other  for-profit:  Nonprofit 
institutions;  Small  businesses  or 
organizations;  2,700  responses:  20,033 
hours 

Jack  Holston,  (202)  720-9736 

•  Farmers  Home  Administration 

7  CFR  1942-C,  Fire  and  Rescue  Loans 


FmHA  1942-52,  53,  54 
On  occasion;  Quarterly;  Annually 
State  or  local  governments;  Non-profit 
institutions:  3,090  responses;  6,695 
hours 

Jack  Holston  (202)  720-9736 

•  Farmers  Home  Administration 
7  CFR  1951-C,  Offsets  of  Federal 

Payments  to  FmHA  Borrowers 
On  occasion 

Indidivduals  or  households;  Farms; 

Businesses  or  other  for-profit; 

Small  businesses  or  organizations;  650 
responses:  535  hours 
Jack  Holston  (202)  720-9736 

Extension 

•  Farmers  Home  Administration 

7  CFR  1951-N,  Servicing  Cases  Where 
Unauthorized  Loan  or  Other  Financed 
Assistance  Was  Received — Multiple 
Family  Housing 
On  occasion 

Individuals  or  households;  State  or  local 
governments;  Farms; 

Busineses  or  other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations:  700  responses;  800 
hours 

Jack  Holston,  (202)  720-9736 

•  Rural  Development  Administration 
7  CFR  42a4-E,  Section  306C  WWD 

Loans  and  Grants 
On  occasion 

State  or  local  governments;  Non-profit 
institutions;  Small  businesses  or 
organizations:  60  responses;  1,050 
hours 

Jack  Holston,  (202)  720-9736 

•  Farmers  Home  Administration 
Section  502  Rural  Housing 

Demonstration  Program 
On  occasion 

State  or  local  governments:  Businesses 
or  other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations:  15  responses;  1,200 
hours 

Jack  Holston,  (202)  720-9736 
Reinstatement 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  1427,  CCC  Cotton  Loan 
Program  Regulations  CCC-877,  879, 
881,  881-1,  883,  880,  605,  605-1, 
605-2,  Cotton  A5,  Cotton  A,  Cotton 
Al,  Cotton  A2,  CCC-809,  CCC-810, 
CCC-912 

On  occasion;  Annually 
Individuals  or  households;  Farms; 
Businesses  or  other  for-profit:  716,500 
responses  162-875  hours 


Philip  Sharp  (202)  720-7988 
Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 

IFR  Doc.  94-26531  Filed  10-25-94;  8:45  am) 
BILUNG  CODE  3410-01-M 


Agricultural  Research  Service 

Notice  of  Intent  to  Grant  Exclusive 
License 

AGENCY:  Agricultural  Research  Service, 
USDA. 

ACTION:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Plant  Variety  Protection 
Application  Serial  No.  94-00-280 
“Grazer  Rye  Grass,”  filed  August  1, 

1994,  is  available  for  licensing  and  that 
the  United  States  Department  of 
Agriculture,  Agricultural  Research 
Service,  intends  to  grant  an  exclusive 
license  to  the  University  of  Georgia 
Research  Foundation  (UGRF)  of  Athens, 
Georgia. 

DATES:  Comments  must  be  received 
within  90  calendar  days  of  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register. 

ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
Room  416,  Building  005,  BARC-West, 
Baltimore  Boulevard,  Beltsville, 
Maryland  20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Watkins  of  the  Office  of 
Technology  Transfer  at  the  Beltsville 
address  given  above;  telephone:  301- 
504-6786. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government’s  plant  variety 
protection  rights  to  this  variety  are 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention,  for  UGRF  has  submitted  a 
complete  and  sufficient  application  for 
a  license.  The  prospective  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  use  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  ninety  days  from 
the  date  of  this  published  Notice,  the 
Agricultural  Research  Service  receives 
written  evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 


Federal  Register  /  Vol.  59,  No.  206  /  Wednesday,  October  26,  1994  /  Notices 


53779 


requirements  of  35  USC  209  and  37  CFR 
404.7, 

R.M.  Parry, 

Acting  Assistant  Administrator. 

IFR  Doc.  94-26534  Filed  10-25-94;  8:45  am) 
BILLING  CODE  3410-03-M 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-111-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA.  , 

ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  two 
environmental  assessments  and  findings 
of  no  significant  impact  for  the 
shipment  of  unlicensed  veterinary 
biological  products  for  field  testing.  Risk 
analyses,  which  form  the  bases  for  the 
environmental  assessments,  have  led  us 
to  conclude  that  shipment  of  the 
unlicensed  veterinary  biological 
products  for  field  testing  will  not  have 
a  significant  impact  on  the  quality  of  the 
human  environment.  Based  on  our 


findings  of  no  significant  impact,  we 
have  determined  that  environmental 
impact  statements  need  not  be  prepared. 
ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  may  be  obtained  by 
writing  to  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  Please 
refer  to  the  docket  number  of  this  notice 
when  requesting  copies.  Copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact  (as  welt  as  the 
risk  analyses  with  confidential  business 
information  removed)  are  akso  available 
for  public  inspection  at  USDA,  room 
1141,  South  Building,  14th  Street  and 
Independence  Avenue  SW., 

Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jeanette  Greenberg,  Veterinary 
Biologies,  BEEP,  APHIS,  USDA,  room 
571,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782;  telephone 
(301)  436-5390;  fax  (301)  436-8669. 
SUPPLEMENTARY  INFORMATION:  A 
veterinary  biological  product  regulated 
under  the  Virus-Serum  Toxin  Act  (21 
U.S.C.  151  et  seq.)  must  be  shown  to  be 
pure,  safe,  potent,  and  efficacious  before 


a  veterinary  biological  product  license 
may  be  issued.  A  field  test  is  generally 
necessary  to  satisfy  prelicensing 
requirements  for  veterinary  biological 
products.  In  order  to  ship  an  unlicensed 
product  for  the  purpose  of  conducting  a 
proposed  field  test,  a  person  must 
receive  authorization  from  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS). 

In  determining  whether  to  authorize 
shipment  for  field  testing  of  the 
unlicensed  veterinary  biological 
products  referenced  in  this  notice, 
APHIS  conducted  risk  analyses  to  assess 
the  products’  potential  effects  on  the 
safety  of  animals,  public  health,  and  the 
environment.  Based  on  those  risk 
analyses,  APHIS  has  prepared 
environmental  assessments.  APHIS  has 
concluded  that  shipment  of  the 
unlicensed  veterinary  biological 
products  for  field  testing  will  not 
significantly  affect  the  quality  of  the 
human  environment.  Based  on  these 
findings  of  no  significemt  impact,  we 
have  determined  that  there  is  no  need 
to  prepare  environmental  impact 
statements. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  for  the  shipment  of  the 
following  unlicensed  veterinary 
biological  products  for  field  testing: 


Requester(s) 

Product 

Field  test  location(s) 

Tufts  University  School  of  Veterinary  Medicine; 
Rhone  Merieux,  Inc.;  and  the  Centers  for 
Disease  Control  and  Prevention. 

Rhone  Merieux,  Inc.,  and  the  State  of  New 
Jersey. 

A  live,  genetically  engineered,  vaccinia- 
vectored  rabies  vaccine  that  expresses  the 
rabies  virus  surface  glycoprotein;  the  vac¬ 
cine  is  enclosed  in  raccoon  bails. 

A  live,  genetically  engineered,  vaccinia- 
vectored  rabies  vaccine  that  expresses  the 
rabies  virus  surface  glycoprotein;  the  vac¬ 
cine  is  enclosed  in  raccoon  baits. 

Area  astride  the  Cape  Cod  Canal,  Barnstable 
County,  MA  (same  61 -square-mile  area  as 
for  the  ongoing  field  test  plus  additional  20 
square  miles  on  the  northern  border). 

The  northern  part  of  Cape  May  Peninsula,  NJ 
(same  area  as  for  the  ongoing  field  test). 

The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31, 1979). 

Done  in  Washington,  DC,  this  20th  day  of 
October,  1994. 

Terry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  94-26532  Filed  10-25-94:  8:45  am) 
BILLING  CODE  3410-a4-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  New  Jersey 
Coastal  Management  Program,  and  the 
Padilla  Bay  (Washington)  and  Waquoit 
Bay  (Massachusetts)  National  Estuarine 
Research  Reser\'es. 


These  evaluations  will  be  conducted 
pursuant  to  section  312  and  section  315 
of  the  Coastal  Zone  Management  Act  of 
1972  (CZMA),  as  amended.  The  CZMA 
requires  a  continuing  review  of  the 
performance  of  Coastal  Management 
Programs  (CMPs)  and  National 
Estuarine  Research  Reserves  (NERRs). 
Evaluation  of  CMPs  requires  findings 
concerning  the  extent  to  which  a  State 
has  met  the  national  coastal 
management  objectives,  adhered  to  its 
Coastal  Management  Program  approved 
by  the  Secretary  of  Commerce,  and 
adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  Evaluation  of  NERRs  requires 
findings  concerning  the  operation  and 
management  of  the  reserve  including 
education  and  interpretive  activities,  the 
consistency  of  research  activities  with 
the  approved  research  guidelines,  and 
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the  existence  of  a  basis  for  the 
continued  support  of  the  findings  for 
designation.  The  evaluations  will 
include  a  site  visit,  consideration  of 
public  comments,  and  consultations 
with  interested  Federal,  State,  and  local 
agencies  and  members  of  the  public. 
Public  meetings  are  held  as  part  of  the 
site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  New  Jersey  Coastal  Management 
Program  evaluation  site  visit  will  be 
from  December  5  to  December  9, 1994. 

A  public  meeting  will  be  held  on 
Monday,  December  6. 1994  at  7:00  p.m., 
at  the  New  Jersey  DEP  Headquarters 
Public  Hearing  Room,  1510  Hooper 
Avenue,  Room  140,  Trenton,  New  Jersey 
08625. 

The  Waquoit  Bay  National  Estuarine 
Research  Reserve  site  visit  will  be  from 
December  5  to  December  9, 1994.  A 
public  meeting  will  be  held  on 
Wednesday,  December  7, 1994  at  7:30 
p.m.,  at  the  Reserve  Headquarters  (the 
former  Sergeant  Estate),  149  Waquoit 
Highway,  Waquoit,  Massachusetts 
02536. 

The  Padilla  Bay  National  Estuarine 
Research  Reserve  site  visit  will  be  from 
December  5,  to  December  9, 1994.  A 
public  meeting  will  be  held  on 
Wednesday,  December  7, 1994  at  7:00 
p.m.,  at  the  Breazeale-Padilla 
Interpretive  Center,  1043  Bayview- 
Edison  Road,  Mt.  Vernon,  Washington 
98273. 

Each  State  will  issue  notice  of  the 
public  meeting(s)  in  a  local 
newspaper(s)  at  least  45  days  prior  to 
the  public  meeting(s),  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  States’  most  recent 
performance  reports,  as  well  as  (XIRM’s 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  luitil  15  days  after  the  site 
visit.  Please  direct  written  comments  to 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring,  Maryland  20910.  When 
the  evaluation  is  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway. 


Silver  Spring,  Maryland  20910,  (301) 
713-3090. 

Federal  Domestic  Assistance  Catalog 
11.419 

Coastal  Zone  Management  Program 
Administration 
Dated:  October  19, 1994. 

Scott  Page, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 

(FR  Doc.  94-26365  Filed  10-25-94;  8:45  am) 
BILLING  CODE  SSIO-OB-M 


p.D.  101794D] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Notice  of  receipt  of  application 
for  a  scientific  research  permit  (P430A). 

Notice  is  hereby  given  that  Thomas  F. 
Savoy  and  Deborah  J.  Shake  of  the 
Connecticut  Department  of 
Environmental  Protection  have  applied 
in  due  form  to  take  listed  shortnose 
sturgeon  [Acipenser  brevirostrum)  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531-1543) 
and  the  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-227). 

The  applicant  requests  a  5-year  permit 
to  take  800  shortnose  sturgeon  from  the 
Connecticut  River  to  be  measured, 
weighed,  sexed,  examined,  and  tagged. 
The  applic|nt  wishes  to  determine 
current  numbers,  locations,  and 
movement  patterns  of  shortnose 
sturgeon  within  the  Connecticut  River. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  NMFS, 
1335  East-West  Hwy.,  Silver  Spring,  MD 
20910-3226,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  out  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary- 
are  those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources.  NMFS. 
1315  East-West  Hwy.,  Room  13229, 
Silver  Spring,  MD  20910-3226  (301- 
713-2322):  and 


Director,  Northeast  Region,  NMFS. 
NOAA,  One  Blackburn  Drive, 
Gloucester,  MA  01930  (508-281-9250). 

Dated;  October  18, 1994. 

William  W.  Fox,  Jr.,  Ph.D., 

Director,  Office  of  Protected  Besources. 
National  Marine  Fisheries  Service. 

[FR  Doc.  94-26473  Filed  10-25-94;  8:45  am) 
BILLING  CODE  3S10-22-F 


[I.D.  101794E] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  Receipt  of  an 
Application  for  a  Modification  to 
Scientific  Research  Permit  818  (P211C). 

Notice  is  hereby  given  that  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  has  applied  in  due  form  for  a 
modification  to  Permit  818  (P211C) 
requesting  an  increase  in  the  take  of 
listed  species  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

ODFW  requests  authorization  for  an 
increase  in  the  take  of  juvenile, 
endangered.  Snake  River  spring/summer 
Chinook  salmon  (Oncorhynchus 
tshaw'ytscha)  because  of  their  plans  to 
expand  their  research  sampling  at 
Catherine  Creek  as  a  part  of  their  life 
history,  smolt  migration,  and  habitat 
studies  in  the  upper  Grande  Ronde  and 
Imnaha  River  basins.  In  addition,  an 
unexpectedly  high  production  of 
juveniles  in  1994,  partially  attributed  to 
recent  progeny  production  from  listed 
Rapid  River  Hatchery  adults  passed 
above  the  hatchery  to  spawn,  is 
resulting  in  greater  capture  numbers  and 
associated  indirect  mortality.  The 
juvenile  salmon’s  larger  than  expected 
escapement  in  the  spring  of  1995  will 
allow  ODFW  to  increase  the  sample  size 
for  their  scientific  research.  A  larger 
number  of  juveniles  would  be  captured, 
handled,  and  receive  passive  integrated 
transponder  tags  for  the  modification 
and  the  increased  take  would  be 
authorized  for  1994  and  1995  only. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  NMFS. 
1335  East-West  Hwy.,  Silver  Spring,  MD 
20910-3226,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  out  the  specific  reasons  why  a 
hearing  on  this  particular  application 
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would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  NMFS, 
1315  East-West  Hwy.,  Room  13229, 
Silver  Spring.  MD  20910-3226  (301- 
713-2322):  and 

Environmental  and  Technical 
Services  Division,  NMFS,  525  North 
East  Oregon  St.,  Suite  500,  Portland,  OR 
97232  (503-230-5400). 

Dated:  October  18, 1994. 

William  W.  Fox,  Jr.,  Ph.D., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

IFR  Doc.  94-26474  Filed  10-25-94;  8:45  am) 
BILLING  CODE  3S10-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Poland 

October  21, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  October  28, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  435  is 
being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  61680,  published  on 
November  22, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement.-but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

October  21, 1994. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  16, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Poland  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1994  and  extends  through 
December  31, 1994. 

Effective  on  October  28, 1994,  you  are 
directed  to  amend  the  directive  dated' 
November  16, 1993  to  increase  the  limit  for 
Category  435  to  14,267  dozen',  as  provided 
under  the  terms  of  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  Republic  of  Poland. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  94-26557  Filed  10-25-94;  8:45  am) 
BILLING  CODE  3S10-OR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Concurrency  and  Risk  Assessment  on 
F-22  Program 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Concurrency  and  Risk 
Assessment  on  F-22  Program  will  meet 
in  closed  session  on  November  2-4, 
1994  at  the  Pentagon,  Arlington, 
Virginia. 

Tne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  e.xported  after  December  31, 1993. 


Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  research,  scientific,  technical,  and 
manufacturing  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  access  the  concurrency  and  risk 
assessment  of  the  F-22  program. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92—463,  as  amended  (5 
U.S.C.  App.  II,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  §552b(c)(4)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  October  21, 1994. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 

(FR  Doc.  94-26505  Filed  10-25-94;  8:45  ami 
BILLING  CODE  S000-04-M 


Department  of  the  Air  Force 

Supplemental  Record  of  Decision 
(ROD)  for  the  Disposal  and  Reuse  of 
Norton  Air  Force  Base  (AFB),  CA 

On  September  14, 1994,  the  Air  Force 
signed  a  Supplemental  Record  of 
Decision  (ROD)  for  the  Disposal  and 
Reuse  of  Norton  AFB.  The  decisions 
included  in  this  Supplemental  ROD 
have  been  made  in  consideration  of,  but 
not  limited  to,  the  information 
contained  in  the  Final  Environmental 
Impact  Statement  (FEIS)  filed  with  the 
Environmental  Protection  Agency  on 
June  4, 1993. 

Norton  AFB  closed  on  March  31, 

1994,  pursaunt  to  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Act  (BCRA) 
(Public  Law  No.  100-526)  and 
recommendations  of  the  Defense 
Secretary’s  Commission  on  Base 
Realignment  and  Closure.  This 
Supplemental  ROD  modifies  certain 
previous  decisions  made  in  the  Partial 
ROD  executed  on  December  15, 1993, 
first  supplemental  January  14, 1994,  and 
subsequently  supplemental  March  30, 
1994.  The  previous  decisions  making 
Parcels  C.  F,  H,  H-1, 1-l,  1-2, 1-3,  K- 
1,  K-2,  K-4,  and  the  Easements  and 
Utilities,  available  for  disposal  by 
neogtiated  or  public  sale  is  modified  to 
provide  for  the  disposal  of  such 
property  by  Economic  Development 
Conveyance  under  the  provisions  of 
Public  Law  No.  103-160,  the  Pryor 
Amendments.  In  all  other  respects, 
previous  decisions  regarding  such 
parcels  are  unchanged. 

The  implementation  of  the  closure 
and  reuse  action  and  associated 


53782 


Federal  Register  /  Vol.  59,  No.  206  /  Wednesday,  October  26,  1994  /  Notices 


mitigation  measures  will  proceed  wdth 
minimal  adverse  impact  to  the 
environment.  This  action  conforms  with 
applicable  Federal,  State  and  local 
regulations  and  statutes,  and  all 
practicable  and  reasonable  efforts  have 
been  incorporated  to  minimize  harm  to 
the  local  public  and  environment. 

Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  John  E.B. 
Smith  or  Ms.  De  Carlo  Qccel  at  (703) 
696-5534.  Correspondence  should  be 
sent  to:  AFBCA/SP,  1700  North  Moore 
Street.  Suite  2300,  Arlington,  VA 
22209-2809. 

Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

|FR  Doc.  94-26462  Filed  10-25-94;  8:45  am) 
BILUNC  CODE  391fr-01-M 


Department  of  die  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  7-10  Novemlxir  1994. 

Time  of  Meeting:  0800-1700. 

Place:  West  Point,  NY;  Ft.  Lee,  VA  and  Ft. 
Monroe,  VA,  respectively. 

Agendo: The  Army  Science  Board’s  Ad 
Hoc  Subgroup  on  “lienee  and  Engineering 
Requirements  for  Military  Officers  and 
Civilian  Personnel  in  the  High  Tech  Army  of 
Today  and  Tomorrow”  will  meet  at  West 
Point,  NY,  Ft.  Lee.  VA,  and  Ft.  Monroe,  VA 
to  receive  briefings  from  the  US  Military’ 
Academy,  Special  Operations  Command, 
TRADOC  Analysis  Command,  ROTC  Cadet 
Q)mmand,  and  Officer  Candidate  School  and 
discuss  their  impact  on  the  study  subject. 
This  meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer. 
Sally  Warner,  may  be  contacted  for  further 
infoimation  at  (703)  695-0781. 

Herbert ).  Gallagher, 

COL.  CS.  Executii’e  Secretary  . 

IFR  Doc.  94-26555  Filed  1(1-21-94;  2:31  pml 
BILLING  (X>OE  3710-08-M 


Army  Scien(;e  Board;  Notice  of  Open 
Meeting 

III  accordance  with  Section  l()(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting; 

Name  of  Committee:  Army  Science  Boiird 
(ASB). 

Date  of  Meeting:  9-10  November  1994. 


Time  of  Meeting:  1 300-1 7(X)  and  0800- 
1500  respectively. 

Place:  Ft.  Gordon.  Georgia. 

Agenda:  The  Army  Science  Board’s  Ad 
Hoc  Subgroup  on  “Use  of  Technologies  in 
Education  and  Training”  will  review  how  the 
U.S.  Army  Signal  Center  and  Fort  Gordon 
have  used  technology  in  (mining  and 
education.  Lessons  learned  will  be  covered. 
This  meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  94-26577  Filed  10-25-94;  8:45  am) 
BILLING  CODE  3710-08-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  To  Grant  Partially 
Exclusive  Patent  License  to  Sugar 
Land  Products  Co. 

AGENCY:  Department  of  Energy,  Office  of 
the  General  Counsel. 

ACTION:  Notice  of  Intent  to  Grant 
Partially  Exclusive  Patent  License. 

SUMMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  Sugar  Land  Products 
Co.,  of  Houston,  Texas,  a  partially 
exclusive  license  to  practice  the 
invention  described  in  U.S.  Patent  No. 
4,442,018,  entitled  “Stabilized  Aqueous 
Foam  Systems  and  Concentrate  and 
Method  for  Making  them.”  The 
invention  is  owned  by  the  United  States 
of  America,  as  represented  by  the 
Department  of  Energy  (DOE).  The 
proposed  license  will  be  partially 
exclusive,  i.e.,  limited  to  certain  Helds 
of  use  in  the  areas  of  transportation, 
construction,  and  agriculture.  The 
partically  exclusive  license  wdll  be 
subject  to  a  license  and  other  rights 
retained  by  the  U.S.  Government,  and 
other  terms  and  conditions  to  be 
negotiated.  DOE  intends  to  grant  the 
license,  upon  a  final  determination  in 
accordance  with  35  U.S.C.  209(c), 
unless  within  60  days  of  this  notice  tlie 
Assistant  General  Counsel  for 
Teclinology  Transfer  and  Intellectual 
Property,  Department  of  Energy, 
Washington,  D.C.  20585,  receives  in 
writing  any  of  the  following,  together 
with  supporting  documents; 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  w'ould  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  Ae  invention,  in  which 
applicant  states  that  he  already  has 
brought  the  invention  to  practical 


application  or  is  likely  to  bring  the 
invention  to  practical  application 
expeditiously  in  the  specified  fields  of 
use. 

DATES:  Written  comments  or 
nonexclusive  license  applications  are  to 
be  received  at  the  address  listed  below 
no  later  than  December  27. 1994. 

ADDRESSES:  Office  of  Assistant  General 
Counsel  for  Technology  Transfer  and 
Intellectual  Property,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
S.W..  Washington.  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT; 
Robert  J.  Marchick,  Office  of  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6F-067, 1000 
Indepodence  Avenue.  20585;  Telephone 
(202)  586-^792. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
209(c)  provides  the  Department  with 
authority  to  grant  exclusive  or  partically 
exclusive  licenses  in  Department-owned 
inventions,  where  a  determination  can 
be  made,  eunong  other  things,  that  the 
desired  practical  application  of  the 
invention  has  not  been  achieved,  or  is 
not  likely  expeditiously  to  be  achieved, 
under  a  nonexclusive  license.  The 
statute  and  implementing  regulations 
(37  CFR  404)  require  that  the  necessary 
determinations  be  made  after  public 
nortice  and  opportunity  for  filing 
written  objections. 

Sugar  Land  Products  Co.,  of  Houston, 
Texas,  has  applied  for  a  partially 
exclusive  license  to  practice  the 
invention  embodied  in  U.S.  Patent  No 
4,442,018,  for  fields  of  use  of  the 
Iransportatin  industry',  the  construction 
industry'  and  the  agriculture  industry, 
and  has  a  plan  for  commercialization  of 
the  invention  for  those  fields  of  use. 

The  proposed  license  will  be 
partically  exclusive  as  defined  above, 
subject  to  a  license  and  other  rights 
retained  by  the  U.S.  Government,  and 
subject  to  a  negotiated  royalty.  The 
Department  will  feview  all  timely 
WTitten  responses  to  this  notice,  and 
will  grant  the  license  if,  after  expiration 
of  the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c).  that 
the  license  grant  is  in  the  public 
interest. 

Is.surd  in  Washington.  D.G.,  on  Cktolicr  20, 
1994 

Robert  R,  Nordhaus, 

Oenerul  Counsel. 

IFR  Doc.  94-26536  Filed  10-25-94.  8:45  anil 
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Bonneville  Power  Administration 

Newberry  Geothermal  Pilot  Project; 
Record  of  Decision 

AGENCY:  Bonneville  Power 
Administration  (BPA),  EKDE. 

ACTION:  Notice  of  Record  of  Decision. 

SUMMARY:  The  Bonneville  Power 
Administration  has  issued  a  Record  of 
Decision  (ROD)  to  purchase  electrical 
power  from  the  proposed  Newberry 
Geothermal  Pilot  Project  (Newberry 
Project),  to  provide  billing  credits '  to 
Eugene  Water  &  Electric  Board  (EWEB), 
and  to  provide  wheeling  services  to 
EWEB  for  the  transmission  of  this  power 
to  their  system.  BPA  has  decided  to 
acquire  20  average  megawatts  (aMW)  of 
electrical  power  from  a  privately-owned 
geothermal  power  plant  on  the  west 
flank  of  Newberry  Volcano  in  Deschutes 
County,  Oregon.  The  Newberry  Project 
will  generate  30  aMW  and  will  be 
developed,  owned,  and  operated  by  CE 
Newberry,  Inc.  of  Portland,  Oregon.  In 
addition,  BPA  has  decided  to  grant 
billing  credits  to  EWEB  for  10  aMW  of 
electrical  power  and  to  provide 
wheeling  services  to  EVVEB  for  the 
transmission  of  this  power  to  their 
system.  BPA  expects  the  Newberry 
Project  to  be  in  commercial  operation  by 
November  1997. 

BPA  has  statutory  responsibilities  to 
supply  electrical  power  to  its  utility, 
industrial  and  other  customers  in  the 
Pacific  Northwest.  The  Newberry 
Project  will  be  used  to  meet  the 
electrical  power  supply  obligations  of 
these  customers.  The  Newberry  Project 
will  also  demonstrate  the  availability  of 
geothermal  power  to  meet  power  supply 
needs  in  the  Pacific  Northwest  and  is 
expected  to  be  the  first  commercial 
geothermal  plant  in  the  region 
ADDRESSES:  Copies  of  the  Newberry 
Project  FEIS,  Executive  Summary, 
Appendices,  and  Comment  Report, 

(DOE  EIS-0207,  June  1994),  and  the 
USFS/BLM  ROD  are  available  from  the 
Fort  Rock  Ranger  District,  1230  NE 
Third  Street,  Suite  A262,  Bend,  Oregon 
97701;  telephone  (503)  383-4703. 
Copies  of  this  ROD,  the  MAP,  and  the 
Resource  Programs  EIS  are  available 
from  BPA’s  Public  Involvement  Office, 
PO  Box  12999,  Portland,  Oregon  97212 
or  by  calling  BPA's  nationwide  toll-free 


'  One  method  that  BPA  uses  to  acquire  energy 
resources  is  Billing  Credits.  With  this  innovative 
mechanism,  authorized  by  the  Northwest  Power 
Act,  BPA  provides  a  credit  to  an  eligible  customer 
for  load  reduction  actions  and  energy  resource 
developments.  A  complete  description  of  the 
Billing  Credits  Policy  is  presented  in  an 
Environmental  Assessment  lDOE/EA-0180,  |une 
l‘}82).  which  has  been  made  available  to  the  public. 


document  request  line,  1-800-622- 
4520. 

FOR  FURTHER  ^FORMATION  CONTACT:  Ms. 
Katherine  S.  Pierce,  NEPA  Compliance 
Officer  for  the  Office  of  Energy 
Resources — RAE,  Bonneville  Power 
Administration,  PO  Box  3621,  Portland, 
Oregon  97208,  telephone  (503)  230- 
3962. 

Public  availability:  This  ROD  will  be 
distributed  to  all  persons  and  agencies 
known  to  be  interested  in  or  affected  by 
the  proposed  action  or  alternative. 

SUPPLEMENTARY  INFORMATION: 

Purpose  and  Background 

The  Bonneville  Power  Administration 
(BPA)  is  a  self-financing  Federal  power 
marketing  agency  with  statutory 
responsibility  to  supply  electricity  to 
utility,  industrial,  and  other  customers 
in  the  Pacific  Northwest.  The  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act)  requires  BPA  to  meet  its  customers’ 
electric  power  requirements.  16  U.S.C. 
839d(a)(2).  As  part  of  its  mission,  BPA 
is  responsible  for  acquiring  conservation 
and  additional  generation  resources 
sufficient  to  meet  the  future  needs  of  its 
utility  customers.  Section  6(d)  of  the 
Northwest  Power  Act  authorizes  BPA  to 
acquire  experimental,  developmental, 
demonstration,  or  pilot  projects  of  a 
type  with  potential  for  providing  cost- 
effective  service  to  the  region.  16  U.S.C. 
839d(d). 

The  Pacific  Northwest  Electric  Power 
and  Conservation  Planning  Council 
(Council),  in  its  1986  Power  Plan,  noted 
that  “*  *  *  approximately  4,400 
megawatts  of  cost-effective  electrical 
energy  could  be  obtained  through  the 
development  of  regional  geothermal 
resource  areas.”  However,  because  the 
resource  had  not  been  confirmed,  it  was 
not  included  in  the  portfolio  of  the  1986 
Plan.  The  Power  Plan  called  for 
methods  of  confirming  this  resource  so 
that  it  would  be  available  when  needed. 
Newberry  Volcano,  Oregon,  was 
identified  as  one  of  the  most  promising 
sites. 

The  Newberry  Project  was  selected 
under  the  BPA  Geothermal  Pilot  Project 
Program.  The  goal  of  the  Program  is  to 
initiate  development  of  the  Pacific 
Northwest’s  large,  but  essentially 
untapped,  geothermal  resources,  and  to 
confirm  the  availability  of  this  resource 
to  meet  the  energy  needs  of  the  region. 
The  primary  underlying  objective  of  this 
Program  is  to  assure  the  supply  of 
alternative  sources  of  electrical  power  to 
help  meet  growing  regional  power 
demands  and  needs. 

BPA’s  purposes  for  this  action  are  to: 


(1)  Meet  contractual  obligations  to 
supply  requested,  cost-effective  power 
to  BPA  customers,  having  considered 
potential  environmental  impacts  and 
mitigation  measures  in  its  decision; 

(2)  Assure  consistency  with  BPA’s 
statutory  responsibilities,  including  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act),  while  taking 
into  consideration  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Council’s  (Council) 
Conservation  and  Electric  Power  Plan 
(Power  Plan)  and  Fish  and  Wildlife 
Program:  and 

(3)  Test  the  availability  of  geothermal 
energy  to  provide  a  reliable,  economical, 
and  environmentally  acceptable 
alternative  energy  source  to  help  meet 
the  region’s  power  needs. 

To  make  these  decisions,  BPA 
cooperated  on  and  adopted  the 
Newberry  Geothermal  Pilot  Project  Final 
Environmental  Impact  Statement  (FEIS) 
(DOE/EIS— 0207,  June  1994).  The  FEIS 
was  tiered  to  the  Resource  Programs 
Environmental  Impact  Statement 
(RPEIS-DOE/EIS-0162).  which 
considered  the  environmental  tradeoffs 
among  the  resource  types  available  to 
meet  BPA’s  needs. 

The  FEIS  evaluated  the  exploration, 
development,  utilization,  and 
decommissioning  phases  of  the 
Newberry  Project  as  well  as  related 
transmission,  wheeling,  and  billing 
credit  components.  Alternative  A  is  the 
CEC/EWEB  proposal,  and  Alternative  B 
is  the  three  Federal  agencies’ 
modification  of  the  proposal.  In 
addition  to  identifying  and  analyzing 
the  environmental  impacts  of  these  two 
alternatives  for  the  Newberry  Project, 
the  FEIS  also  evaluated  the  No  Action 
alternative.  By  contract,  the  Newberry 
Project  is  required  to  meet  all  Federal, 
state,  and  local  requirements.  The  FEIS 
fulfills  the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
meets  the  needs  of  the  U.S.  Forest 
Service  (USFS)  and  the  Bureau  of  Land 
Management  (BLM),  who  have 
documented  their  decisions  in  a 
separate,  joint  ROD.  BPA  has  also 
determined  that  this  action  is  consistent 
with  the  Council’s  1991  Power  Plan. 

Based  on  the  information  analyzed 
and  disclosed  in  the  FEIS  and 
associated  documents,  including  the 
USFS/BLM  ROD,  BPA  has  determined 
that  the  preferred  alternative  is 
Alternative  B  with  the  conditions  and 
mitigation  and  monitoring  elements 
described  in  the  USFS/BLM  ROD.  A 
Mitigation  Action  Plan  (MAP) 
developed  from  the  FEIS  analysis  is 
available.  It  requires  implementation  ot 
the  specific  mitigation  requirements 
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described  in  the  FEIS  and  USFS/BLM 
ROD. 

BPA  develops  and  publishes  a 
biennial  integrated  least  cost  plan,  the 
Resource  Program.  In  its  Draft  1990 
Resource  Program,  BPA  said  it  would  be 
willing  to  participate  in  up  to  three 
geothermal  pilot  projects.  The  purpose 
of  these  projects  would  be  to  initiate 
development,  confirm  resources,  and 
determine  the  ability  to  develop  three  of 
the  largest,  most  promising  sites  in  the 
region.  BPA  agreed  to  purchase — in 
joint  ventures  with  regional  utilities — 
up  to  10  average  megawatts  (aMW)  from 
each  of  three  projects.  After  receiving 
comments  ftnm  customers  supporting 
the  projects,  and  after  the  Council 
approved  this  approach  in  its  1991 
Power  Plan,  BPA  published  a 
solicitation  that  resulted  in  seven 
proposals. 

Tne  objectives  of  BPA’s  solicitation 
were  to; 

(1)  Meet  contractual  obligations  to 
supply  requested,  cost-effective  power 
to  BPA  customers,  having  considered 
potential  environmental  impacts  and 
mitigation  measures  in  its  decision: 

(2)  Assure  consistency  with  BPA’s 
statutory  responsibilities,  including  the 
Northwest  Power  Act,  while  taking  into 
consideration  the  Council’s  Power  Plan 
and  Fish  and  Wildlife  Program;  and 

(3)  Test  the  availability  of  geothermal 
energy  to  provide  a  reliable,  economical, 
and  environmentally  acceptable 
alternative  energy  source  to  help  meet 
the  region’s  power  needs.  Three  projects 
were  selected  for  contract  negotiations 
on  December  17, 1991.  One  of  the 
selected  projects  was  a  proposal  by  the 
California  Energy  Company  (CEC)  and 
the  Eugene  Water  &  Electric  Board 
(EWEB)  to  develop  a  30-aMW 
geothermal  power  plant  and  supporting 
facilities  at  Newberry  Volcano,  Oregon. 

This  Administrative  Record  of 
Decision  sets  out  the  reasons  for  BPA’s 
decision  to  execute  a  Power  Purchase 
Agreement  with  CE  Newberry,  Inc.  (a 
subsidiary  of  CEC),  through  which  BPA 
wilt  purchase  electrical  output  from  the 
proposed  Newberry  Project;  to  execute  a 
Billing  Credits  Generation  Agreement 
with  EWEB  for  a  portion  of  the  output 
from  the  Newberry  Project;  and  to 
provide  wheeling  services  to  EWEB  for 
the  transmission  of  this  electricity  to 
their  system. 

Legal  Authority 

BPA  is  a  self-financing  power 
marketing  agency  with  the  United  States 
Department  of  Energy.  BPA  was 
established  by  the  Bonneville  Project 
Act  of  1937, 16  U.S.C.  832  et  seq.,  to 
market  wholesale  power  from  the 
Bonneville  Dam  and  to  construct  power 


lines  for  the  transmission  of  this  power 
to  load  centers  in  the  Northwest.  As 
other  Federal  dams  and  transmission 
lines  were  built,  the  combined  power 
and  transmission  facilities  have  been 
integrated  into  a  single  power  supply 
system.  Today,  BPA  markets  power 
from  30  Federal  hydroelectric  projects 
and  two  nuclear  plants.  BPA’s 
transmission  systems  contain  14,797 
circuit  miles  and  provide  about  half  of 
the  region’s  power  and  three-fourths  of 
its  transmission  capacity. 

BPA  sells  wholesale  electric  power  to 
126  utilities.  13  direct  service  industrial 
customers  (DSIs),  and  several 
government  agencies.  BPA’s  primary 
marketing  area  is  the  Pacific  Northwest 
region,  comprised  of  the  states  of 
Washington,  Oregon.  Idaho,  that  portion 
of  Montana  lying  west  of  the  continental 
divide,  and  small  portions  of  California, 
Utah,  Wyoming,  and  Nevada.  16  U.S.C. 
837  and  839a(14).  BPA  also  has 
congressional  authorization  to  sell  or 
exchange  wholesale  power  outside  the 
Pacific  Northwest  to  the  extent  that  such 
power  is  surplus  to  the  needs  of  the 
region.  See  16  U.S.C.  837a. 

The  Northwest  Power  Act  directs  BPA 
to  serv'e  the  net  power  requirements  of 
any  Pacific  Northwest  electric  utility 
requesting  service,  and  to  serve  existing 
DSIs  in  the  Pacific  Northwest.  16  U.S.C. 
e39c(b)(l)  and  (d).  Although  BPA 
cannot  own  or  construct  electric 
generating  facilities,  the  Northwest 
Power  Act  permits  BPA  to  acquire  rights 
to  the  output  or  capability  of  electric 
power  resources.  See  16  U.S.C.  839a(l) 
and  16  U.S.C.  839d.  BPA  may  acquire  a 
major  resource  (a  resource  having  a 
planned  capability  greater  than  50  aMW 
and  acquired  for  more  than  5  years,  16 
U.S.C.  839a(12))  if  it  is  consistent  with 
the  Council’s  Power  Plan.  16  U.S.C. 
839d(c)(l)(D).  If  the  resource  is  not 
major,  the  Northwest  Power  Act 
instructs  that  the  resource  must  be 
consistent  with  the  priorities  required  of 
the  Plan.  16  U.S.C.  839d(b)(l)  and  (2). 

The  Northwest  Power  Act  authorizes 
BPA  to  acquire  experimental, 
developmental,  demonstration,  or  pilot 
projects  of  a  type  with  potential  for 
providing  cost-effective  service  to  the 
region.  16  U.S.C.  839d{d). 

BPA  is  also  directed  by  the  Northwest 
Power  Act  to  grant  billing  credits  to  a 
customer,  if  requested.  16  U.S.C. 
839d(h).  A  billing  credit  agreement  is  a 
contract  between  BPA  and  a  customer, 
under  which  BPA  gives  the  customer  a 
credit  on  its  power  bill  for  the  difference 
between  BPA’s  wholesale  power  rate 
and  the  cost  of  power  from  a  new 
resource.  The  energy  and  capacity  on 
which  the  credit  is  based  is  the  net 


amount  the  resource  reduces  the 
customer’s  load  on  BPA. 

Finally,  BPA  must  satisfy  all 
requirements  of  the  National 
Environmental  Pohcy  Act  (NEPA).  42 
U.S.C.  4321  et  seq. 

Description  of  Need 

BPA  load  forecasts  for  the  1990 
Resource  Program  showed  that  if  the 
medium  load  growth  rate  occurs,  BPA 
must  acquire  500  aMW  by  the  year  2000 
to  meet  customers’  needs.  Pacific 
Northwest  Loads  and  Resources  Study, 
1990.  If  utility  and  DSI  loads  grow  at  the 
medium-high  rate,  BPA  will  need  to 
acquire  an  additional  1,500  aMW  by  the 
year  2000.  The  analysis  in  BPA’s 
Resource  Programs  Environmental 
Impact  Statement  (RPEIS)  showed  that 
geothermal  is  a  reliable  source  of 
electric  power  that  can  help  meet  energy 
needs  in  the  Pacific  Northwest.  Final 
Environmental  Impact  Statement: 
Resource  Programs,  1993. 

1 990  Resource  Program 

BPA’s  1990  Resource  Program,  issued 
July  1990,  defined  the  actions  BPA 
would  take  to  develop  new  resources  to 
meet  the  power  requirements  of  its 
customers.  The  1990  Resource  Program 
focused  on  Fiscal  Years  1992  and  1993, 
and  included  near-term  actions  to 
prepare  for  these  years.  One  of  these 
actions  was  an  offer  to  participate  in 
geothermal  pilot  projects  aimed  at 
confirming  resources  and  determining 
developability  at  three  of  the  largest, 
most  promising  sites  in  the  Pacific 
Northwest. 

The  1990  Resource  Program  was 
developed  through  an  extensive  public 
process  that  included  a  technical  review 
panel.  Many  of  the  comments  received 
supported  BPA’s  participation  in 
geothermal  pilot  projects. 

Council  Plan 

The  Council’s  1991  Power  Plan  noted 
that  the  geothermal  confirmation 
program  in  BPA’s  1990  Resource 
Program  was  consistent  with  the 
recommendations  of  the  Council’s 
Research,  Development,  and 
Demonstration  Advisory’  Committee. 
The  Council’s  “Recommended 
Activities  for  Implementing  the  1991 
Power  Plan’’  included  geothermal 
demonstration  projects  initiated  by  BPA 
and  the  region’s  utilities.  The  Council 
acknowledged  that  energy  costs  of  a 
demonstration  plant  would  likely  be 
higher  than  the  marginal  cost  of  other 
new  resources,  but  the  premium  would 
decline  over  time. 
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Pilot  Proiect  Solicitation 

Bequest  for  Proposals 

BPA  published  a  Request  for 
Proposals  (RFP)  in  Commerce  Business 
Daily  on  July  5, 1991.  The  RFP  stated 
that  BPA  would  be  willing  to  purchase 
up  to  10  aMW  of  electric  power  irom 
each  of  three  projects  located  in  or  near 
the  BPA  service  area.  Other  conditions 
specified  in  the  RFP  were: 

•  BPA  would  not  finance  projects  but 
only  purchase  output 

•  Part  of  the  output  from  each  project 
had  to  be  purchased  by  another  utility 

•  Overall  project  size  could  be  greater 
than  10  aMW 

•  The  proposed  site  had  to  be  capable 
of  supporting  at  least  100  MW 

•  The  proposed  site  had  to  be  suitable 
for  operation  as  a  Federal  geothermal 
unit 

•  The  resource  area  had  to  be 
undeveloped  for  electric  power 
production 

•  The  power  contract  had  to  include 
an  option  for  BPA  to  purchase 
subsequent  output  from  the  site 

•  Projects  that  would  allow  BPA  to  be 
a  cooperating  agency  in  a  BLM 
environmental  process  were  strongly 
preferred 

These  conditions  were  intended  in 
part  to  limit  the  number  of  proposals 
likely  to  be  submitted.  BPA  could 
devote  only  a  small  amount  of  staff  time 
to  evaluating  proposals,  and  therefore 
tried  to  be  quite  speciHc  about  what  it 
wanted. 

Project  sponsors  were  encouraged  to 
submit  project  outlines  or  summaries 
ahead  of  time  before  developing 
detailed  proposals.  This  was  intended  to 
prevent  developers  from  spending 
money  developing  proposals  that  would 
not  meet  program  goals.  Several 
developers  met  with  program  staff  or 
*  discussed  the  RFP  on  an  informal  basis 
before  submitting  proposals.  Letters  of 
intent  were  due  September  3, 1991,  and 
proposals  were  due  October  1, 1991. 

Further  information  on  BPA’s 
Geothermal  Pilot  Project  Program  was 
published  prior  to  the  solicitation  in  an 
article  in  a  geothermal  industry’  trade 
journal,  the  Geothermal  Resources 
Council  BULLETIN  (December  1990). 
The  article  specified  that  the  projects 
had  to  be  in  three  different  resource 
areas,  preferably  involving  different 
resource  developers.  This  article  was 
provided  to  developers  and  others  who 
inquired  about  the  RFP  or  the 
Geothermal  Pilot  Project  Program. 

Proposals  Received 

Seven  proposals  were  received.  Two 
of  them  clearly  did  not  meet  program 
objectives,  and  a  third  was  withdrawn 


by  the  sponsor  during  the  evaluation 
period. 

One  of  the  projects  not  meeting 
program  objectives  was  located  in 
Canada.  Although  projects  located 
outside  the  United  States  were  not 
excluded  in  the  RFP,  a  foreign  project 
would  not  have  met  the  program  goal  of 
testing  ability  to  overcome  (U.S.) 
institutional  barriers  to  development. 
Furthermore,  a  Canadian  project  would 
not  be  subject  to  a  Bureau  of  Land 
Management  (BLM)  environmental 
process. 

A  project  was  proposed  at  Raft  River, 
Idaho,  employing  a  power  cycle  (the 
"Kalina”  cycle)  considered  to  be 
precommercial.  Testing  new  power 
plant  technologies  was  not  a  goal  of  the 
program,  and  previously  developed  sites 
were  specifically  excluded  by  the  RFP. 

In  the  early  1980s,  Raft  River  was  the 
site  of  a  demonstration  plant  developed 
by  the  U.S.  Department  of  Energy. 
Sponsors  of  the  Canadian  and  Raft  River 
projects  were  notified  on  October  30, 
1991,  that  their  proposals  had  been 
eliminated  firom  consideration. 

Four  proposals  received  detailed 
evaluation.  They  were: 

•  A  proposal  by  the  California  Energy 
Company  (CEC)  and  the  Eugene  Water 
&  Electric  Board  (EWEB)  for  a  30-MW 
project  at  Newberry  Volcano,  Oregon. 

•  A  proposal  by  Vulcan  Power 
Company  (Vulcan)  for  a  30-MVV  project 
at  Newberry  Volcano,  Oregon. 

•  A  proposal  by  Trans-Pacific 
Geothermal  Corporation  for  a  30-MW 
project  at  Vale,  Oregon. 

•  A  proposal  by  Unocal  Corporation 
for  a  14-M\V  project  at  Glass  Mountain, 
California. 

Evaluation  Process 

Proposals  were  evaluated  by  a  project 
team  composed  of  BPA  staff.  Two  sets 
of  criteria  were  used.  The  first  set, 
considered  "threshold”  criteria,  were 
the  criteria  stated  in  the  RFP.  Proposals 
were  eliminated  from  further 
consideration  if  they  failed  to  meet  any 
of  these  criteria  except  the  utility  cost 
sharing  requirement.  Thre.shold  criteria 
included: 

•  Resource  area  considered  capable 
of  producing  at  least  100  MW.  Since 
BPA  required  the  sites  to  be 
undeveloped,  there  was  no  way  to  know 
reservoir  size  with  much  certainty  for 
the  proposed  sites.  If  better  data  were 
not  available,  a  resource  estimate  by  the 
U.S.  Geological  Survey  or  some  other 
authoritative  source  was  considered 
sufficient  basis  for  meeting  this 
criterion. 

•  Suitable  for  operation  os  a  unit.  For 
the  purpose  of  conserving  the  resource. 
Federal  geothermal  leasing  regulations 


allow  geothermal  leaseholders  to  unite 
with  each  other  in  the  development  or 
operation  of  any  geothermal  resource 
area.  The  leases  affected  by  such  a 
cooperative  arrangement  are  called  a 
unit,  and  one  of  the  leaseholders  is 
designated  the  unit  operator.  43  CFR 
3243.  BPA  wanted  to  encourage 
coordinated  development  and  avoid 
resource  depletion  problems 
experienced  elsewhere,  and  therefore 
included  suitability  for  unitization  as  a 
selection  criteria.  The  lease  block  had  to 
be  unitized  or  suitable  for  unit  operation 
with  the  developer  as  operator.  If  the 
area  was  not  already  tmitized,  the 
developer  had  to  control  a  large  and 
reasonably  contiguous  lease  block. 
Bureau  of  Land  Management  staff  were 
consulted  regarding  the  suitability  of 
proposed  sites  for  unitization.  It  should 
be  noted  that  unitization  in  itself  was 
not  the  objective  of  this  requirement. 

The  objective  was  to  encourage 
coordinated  development  and 
conservation  of  the  resource. 

•  Resource  area  not  previously 
developed  for  electric  power  production. 
A  program  goal  was  to  develop  new 
resources.  If  a  power  project  had  already 
been  developed  at  a  site,  the  site  did  not 
meet  this  criterion. 

•  Output  contract  proposed.  BPA  was 
willing  to  purchase  output  only,  not 
finance  projects. 

•  Amenable  to  BPA  receiving  an 
option  on  future  power  from  the  lease 
block.  Since  the  cost  of  power  from  the 
first  project  was  expect^  to  exceed  the 
cost  of  other  resources  available  to  BPA, 
BPA  required  a  right  of  first  refusal  on 
up  to  100  M\V  of  additional 
development  at  each  site.  Subsequent 
plants  would  benefit  from  established 
infrastructure  and  lower  risks,  and  the 
cost  of  power  from  them  would  likely  be 
more  cost-effective. 

•  Cost  sharing  by  another  utility. 
Initiating  development  of  Northw'est 
resources  would  have  regionwide 
benefit.  A  cooperative  effort  that 
included  cost  sharing  seemed 
appropriate.  It  was  recognized  that 
developers  might  have  difficulty 
enlisting  another  utility  before  BPA 
identified  candidate  projects,  so  failure 
to  meet  this  criterion  did  not  disqualify 
a  proposal  during  the  evaluation  period 
Developers  were  notified  of  this. 

•  Project  allows  BPA  to  be  a 
cooperating  agency  in  a  BLM 
environmental  process.  Staffing 
constraints  w'ould  not  allow  BPA  to  be 
the  lead  agency  in  the  NEPA  review. 
This  criterion  effectively  limited 
projects  to  Federal  or  Tribal  land. 

The  second  set  of  criteria  addressed 
the  developers  ability  to  complete  the 
project  successfully.  These  are  standard 
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criteria  used  by  BPA  in  previous  and 
subsequent  solicitations,  and  included: 

•  Development  team  experience.  How 
qualified  was  the  project  team?  Had 
they  worked  together  on  previous 
successful  projects?  A  salaried  staff 
currently  involved  in  project 
development  or  in  operating  projects 
tended  to  be  rated  more  highly  than  a 
listing  of  consultants  that  would  be 
hired  for  a  proposed  project.  A  salaried 
staff  was  thought  to  indicate  greater 
stability  and  commitment  by  the 
developer  to  maintaining  a  long  term 
presence  in  the  geothermal  industry. 
There  was  also  no  guarantee  that  the 
listed  consultants  would  ever  work  on 

a  proposed  project. 

•  Ability  to  finance  the  project. 

Proven  ability  to  finance  projects  was 
desired.  Was  the  developer  experienced 
in  obtaining  construction  and  long  term 
project  Financing?  Was  the  financing 
plan  realistic?  Audited  financial  reports 
were  requested  from  each  developer, 
and  Dun  and  Bradstreet  financial 
information  reports  were  obtained,  if 
available. 

•  Project  design.  Had  all  important 
aspects  of  project  design  been 
considered? 

•  Transmission  availability.  Were 
transmission  capacity  or  wheeling 
services  available  to  deliver  the  energy 
to  the  BPA  grid? 

•  Site  control.  Developers  were  asked 
to  provide  copies  of  lease  documents  or 
other  evidence  of  site  control. 

•  Development  schedule.  Was  the 
development  schedule  realistic,  well 
thought  out,  and  logical?  Did  it  include 
all  important  activities? 

•  Environmental  impacts/ siting 
issues/permits  and  licenses.  To  what 
extent  had  environmental  and  siting 
issues  been  identified?  What  progress 
had  been  made  in  obtaining  permits  and 
licenses?  BPA  staff  consulted  wdth  land 
management  agencies  in  the  project 
areas,  and  requested  additional 
information  from  developers,  when 
necessary. 

•  Cost  o/ energy.  This  was  used  more 
as  a  starting  point  for  negotiations  than 
as  a  selection  criterion.  BPA  did  not 
expect  developers  to  commit  to  a  price 
until  the  terms  and  conditions  of  the 
power  contract  were  better  known. 
Another  reason  for  not  selecting  based 
on  price  was  to  avoid  being  forced  to 
select  weak  projects  with  unrealistic 
power  prices  and  to  discourage  “low- 
ball”  bids. 

The  evaluation  process  included  a 
preliminary  evaluation  of  the  proposals, 
followed  by  requests  from  the  BPA 
project  team  for  additional  information 
and  a  final  evaluation. 


An  issue  of  site  control  affecting  the 
two  proposed  projects  at  Newberry 
Volcano  was  examined.  The  ownership 
or  ownership  share  of  three  leases — OR 
11987,  OR  11992,  and  OR  45506— was 
a  matter  of  dispute  between  CEC  and 
Vulcan.  Since  both  developers 
considered  it  likely  that  litigation  would 
be  necessary  to  resolve  this  dispute,  and 
because  BPA’s  decision  to  purcha'se 
only  output  was  thought  to  place  all  risk 
of  nonperformance  on  the  developer, 
this  was  not  a  critical  factor  in  the 
selection  process. 

The  BPA  team  selected  three  projects 
for  further  consideration,  and  the 
Administrator  was  briefed  and  a  final 
decision  made  on  December  17, 1991. 
The  proposers  were  notified  of  BPA’s 
decision  by  registered  letter  between  n 
December  18  and  December  20, 1991. 

The  December  18  letter  to  Vulcan 
Power  Company,  which  was  not 
selected,  explained  the  reasons  for 
BPA’s  decision.  The  CEC/EWEB  project 
was  stronger  in  many  respects  and  met 
BPA  requirements  for  utility  cost 
sharing.  Also,  Vulcan  lacked  a  history  of 
successful  project  development  (the  one 
project  it  attempted  was  imsuccessful). 
As  noted  in  the  December  1990 
Geothermal  Resources  Council 
BULLETIN  article  mentioned  above, 
only  one  project  would  be  chosen  at 
each  site. 

Contract  Negotiations 

The  three  projects  selected  for 
contract  discussions  were  Glass 
Mountain,  Vale,  and  the  CEC/EWEB 
Newberry  Project.  All  three  projects 
were  considered  capable  of  meeting  the 
goals  of  the  program.  Total  output  from 
the  three  projects  exceeded  the  30  aMW 
BPA  agreed  to  purchase  in  the 
solicitation.  But  because  the  terms  of  the 
power  purchase  contracts  and  the 
degree  of  participation  by  other  utilities 
were  not  known  at  this  time  (only  one 
of  the  projects  had  identified  a  utility 
partner),  and  in  the  interest  of  meeting 
program  goals,  BPA  agreed  to  consider 
purchasing  more  than  30  aMW.  The 
Glass  Mountain  and  Vale  Projects  will, 
if  appropriate,  be  the  subject  of  separate 
Records  of  Decision,  and  will  not  be 
discussed  further  in  this  document. 

Negotiations  for  the  Newberry  Project 
began  in  January  1992,  and  were 
completed  in  December  1992.  The 
negotiations  resulted  in  three  proposed 
agreements: 

•  A  Power  Purchase  Agreement 
between  CEC  and  BPA; 

•  A  Billing  Credits  Generation 
Agreement  between  EWEB  and  BPA; 

•  A  Power  Purchase  Agreement 
between  CEC  and  EWEB. 


Under  its  Power  Purchase  Agreement 
with  CEC,  BPA  would  purchase 
approximately  20  average  megawatts  of 
output  from  the  project  and  receive  an 
option  on  an  additional  67  megawatts, 
if  available  in  the  future.  Under  its 
Power  Purchase  Agreement  with  CEC, 
EWEB  would  purchase  10  average 
megawatts  from  the  project  and  receive 
an  option  on  33  megawatts,  if  available. 
BPA  would  give  EWEB  billing  credits 
for  10  average  megawatts  under  a  Billing 
Credits  Generation  Agreement.  The  term 
of  the  agreements  is  50  years  from  the 
commercial  operation  date  of  the 
project. 

The  price  of  energy  will  not  exceed 
BPA’s  Alternative  Cost,  as  established  in 
BPA’s  1990  Billing  Credit  Solicitation. 
The  Alternative  Cost  is  the  estimated 
cost  which  BPA  would  incur  as  a  result 
of  acquiring  new  resources,  and  is  the 
upper  limit  on  the  amount  of  a  billing 
credit  other  than  conservation. 

Memorandum  of  Understanding 

A  Memorandum  of  Understanding 
(MOU)  between  CE  Newberry,  Inc.  (a 
subsidiary  of  the  California  Energy 
Company),  EWEB,  and  BPA  was 
executed  on  December  17, 1992.  The 
MOU  acknowledged  that  the  parties  had 
reached  agreement  on  contract 
principles,  and  defined  the  roles  of  the 
parties  during  the  environmental  review 
required  by  NEPA.  The  MOU  noted  that 
BPA  had  not  made  a  final  decision  to 
sign  any  power  purchase  or  other 
agreements,  and  that  such  power 
purchase  obligation  would  not  arise,  if 
at  all,  until  the  environmental  impacts 
of  the  proposed  Newberry  Project  had 
been  analyzed  in  accordance  with 
NEPA. 

Environmental  Considerations 

National  Environmental  Policy  Act 
Background 

The  National  Environmental  Policy 
Act  (NEPA)  is  the  basic  national  charter 
for  protection  of  the  environment.  It 
establishes  policy,  sets  goals,  and 
provides  means  for  carrying  out  its 
policy,  NEPA  requires  Federal  agencies 
to  make  environmental  information 
available  to  public  officials  and  citizens 
before  decisions  are  made  and  before 
actions  are  taken.  Accurate  scientific 
analysis,  expert  agency  comments,  and 
public  scrutiny  are  essential  to 
implementing  NEPA.  The  NEPA  process 
is  intended  to  help  public  officials  make 
decisions  that  are  based  on  an 
understanding  of  environmental 
consequences.  NEPA  mandates  that 
Federal  agencies  use  all  practical  means 
to  protect,  restore,  and  enhance  the 
quality  of  the  human  environment  and 
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avoid  or  minimize  any  possible  adverse 
effects  of  their  actions  upon  the  quality 
of  the  human  environment. 

Newberry  Geothermal  Pilot  Project 
Environmental  Impact  Statement 

On  December  2, 1992,  a  Notice  of 
Intent  to  Prepare  an  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  NEPA  was  published  by  the 
Environmental  Protection  Agency  (EPA) 
in  the  Federal  Register.  This  EIS  would 
analyze  the  environmental  impacts  of 
various  alternatives  related  to  the 
development  of  the  proposed  Newberry 
Geothermal  Pilot  Project  (Newberry 
Project).  The  U.S.  Forest  Service  (USFS) 
would  be  the  Lead  Agency  in  this 
process:  the  Bureau  of  Land 
Management  (BLM)  and  BPA  would  be 
Cooperating  Agencies. 

BPA  adopted  the  Newberry 
Geothermal  Pilot  Project  Final 
Environmental  Impact  Statement  (FEIS) 
(IXDE/EIS-0207,  June  1994).  The  FEIS 
was  tiered  to  the  Resource  Programs 
Environmental  Impact  Statement 
(RPEIS-DOE/EIS-0162),  which 
considered  the  environmental  tradeoffs 
among  the  resource  types  available  to 
meet  BPA’s  need. 

The  FEIS  evaluated  the  exploration, 
development,  utilization,  and 
decommissioning  phases  of  the 
Newberry  Project  as  well  as  related 
transmission,  wheeling,  and  billing 
credit  components.  Alternative  A  is  the 
CEC/EWEB  proposal,  and  Alternative  B 
is  the  three  Federal  agencies’ 
modihcation  of  the  proposal.  In 
addition  to  identifying  and  analyzing 
the  environmental  impacts  of  these  two 
alternatives  for  the  proposed  Newberry 
Project,  the  FEIS  also  evaluated  the  No 
Action  alternative.  The  Power  Purchase 
and  Billing  Credits  Agreements  require 
that  the  Newberry  Project  meet  all 
Federal,  state,  and  local  requirements. 
The  FEIS  fulfills  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  meets  the  needs  of  the 
USFS  and  the  BLM,  who  have 
documented  their  decisions  in  a 
separate,  joint  Record  of  Decision 
(ROD).  BPA  has  also  determined  that 
this  action  is  consistent  with  the 
Council’s  1991  Power  Plan. 

The  following  alternatives  were 
considered  in  the  EIS: 

Alternative  A 

Alternative  A  is  the  proposal  as  submitted 
by  CE  Exploration  (CEE,  a  subsidiary  of  the 
California  Energy  Company).  It  includes 
exploration,  development,  production, 
utilization,  and  decommissioning  of  the 
geothermal  resources  on  CEE’s  Federal 
geothermal  leases  on  the  west  flank  of 
Newberry  Volcano.  Highlights  of  this 
alternative,  which  is  described  in  more  detail 


in  the  FEIS,  include  development  of 
exploration/production  well  pads  at  14 
specific  locations;  construction  and  operation 
of  one  33-MW  (gross  output)  power  plant  at 
a  specific  site;  construction  of  associated 
pipelines  and  access  roads;  construction  and 
utilization  of  an  H-frame,  115-kilovolt 
transmission  line  along  the  north  side  of 
Forest  Road  9735  to  deliver  power  from  the 
plant  to  an  existing  transmission  line;  and 
mitigation  and  monitoring  measures  as 
proposed  by  CEE.  These  would  be  permanent 
facilities  with  a  contract  life  of  at  least  50 
years. 

Alternative  B 

Alternative  B  is  a  modification  of 
Alternative  A  developed  by  the  three  Federal 
agencies  that  allows  for  greater  siting 
flexibility  to  minimize  potential 
environmental  impacts  once  the  geothermal 
resource  is  defined  through  exploration.  It  is 
similar  to  Alternative  A  in  plant  design  and 
size,  size  of  the  well  field  and  pads,  and 
design  of  the  facilities  except  for  the 
transmission  line.  It  differs  most  in  respect  to 
the  siting  flexibility  of  well  pads,  power 
plant,  pipelines,  and  access  roads  and  the 
mitigation  and  monitoring  measures  to  be 
included.  It  is  described  in  detail  in  the  FEIS 
and  highlights  include  development  of 
exploration/production  well  pads  at  14  out  of 
>  20  possible  locations;  siting  the  individual 
well  pads  within  a  40-acre  or  less  siting  area; 
construction  and  operation  of  one  33-MW 
power  plant  at  one  of  three  possible 
locations;  construction  of  associated 
pipelines  and  access  roads;  construction  and 
utilization  of  a  single  pole  design  115- 
kilovolt  transmission  line  to  the  south  of 
Forest  Road  9735;  and  additional  mitigation 
and  monitoring  measures  proposed  by  the 
agencies  and  public.  These  facilities  would 
also  be  permanent,  with  a  contract  life  of  at 
least  50  years. 

Alternative  C 

Alternative  C  is  the  No  Action  alternative. 
Under  this  alternative,  BPA  would  not 
acquire  the  energy  output  from  the  proposed 
Newberry  Project,  thereby  foregoing  the 
opportunity  to  supplement  BPA’s  energy 
supply  and  to  demonstrate  the  availability  of 
geothermal  power  to  help  meet  the  region’s 
power  needs.  BPA  would  also  not  provide 
billing  credits  to  EWEB,  with  the  same 
results  as  above,  and  would  not  provide 
wheeling  services  to  transmit  the  energy.  CEE 
would  not  go  forth  with  the  project  without 
the  power  purchase  agreement,  and  EWEB 
would  cease  further  involvement  without 
billing  credits.  This  alternative  is 
environmentally  preferable,  as  it  would 
result  in  no  impacts  to  the  immediate 
environment. 

Other  Actions 

Because  the  proposed  action  will  not 
satisfy  BPA’s  total  need  for  electrical 
energy,  implementing  the  proposed 
action  will  not  foreclose  consideration 
of  other  potential  BPA  resource  actions. 
Resource  types  potentially  available  to 
meet  future  load  growth  were 
comparatively  evaluated  in  the  RPEIS 
and  include: 


•  Conservation  (commercial, 
residential,  and  industrial  sectors); 

•  Renewables  (hydropower,  wind, 
biomass,  solar,  and  other  geothermal 
power); 

•  Cogeneration; 

•  Combustion  turbines; 

•  Nuclear;  and 

•  Coal. 

Decision  Factors  and  Issues 

All  of  the  project  alternatives  were 
evaluated  against  the  purpose  and  need 
for  the  Newberry  Project,  and  only 
Alternatives  A  and  B  would  satisfy  the 
need  for  electrical  power.  These 
alternatives  would  also  help  BPA  meet 
its  contractual  obligations  and  are 
consistent  with  BPA’s  statutory 
responsibilities.  Based  on  the 
information  analyzed  and  disclosed  in 
the  FEIS  and  associated  documents, 
including  the  USFS/BLM  ROD,  BPA  has 
determined  that  the  preferred 
alternative  is  Alternative  B  with  the 
conditions  and  mitigation  and 
monitoring  elements  described  in  the 
USFS/BLM  ROD.  The  rationale  for 
selecting  Alternative  B  is  summarized  in 
the  USFS/BLM  ROD  by  major  issues 
that  were  of  most  concern  or  apparent 
controversy.  A  Mitigation  Action  Plan 
(MAP)  developed  from  the  FEIS  analysis 
is  available.  It  requires  implementation 
of  the  specific  mitigation  requirements 
described  in  the  FEIS  and  USFS/BLM 
ROD. 

Environmental  Consultations,  Beview, 
and  Permit  Requirements 

BPA  reviewed  the  status  of  all  permits 
and  licenses  required  for  the  Newberry 
Project,  consulted  with  CEE  to  satisfy 
area-wide,  state,  and  local 
environmental  plans  and  programs,  and 
developed  a  Mitigation  Action  Plan 
MAP  to  assure  that  all  environmental 
requirements  are  addressed  and  that  all 
practicable  means  to  avoid,  minimize, 
or  mitigate  environmental  impacts  have 
been  adopted.  It  implements  the  specific 
mitigation  requirements  described  in 
the  FEIS  and  USFS/BLM  ROD. 
Development  of  the  Newberry  Project 
will  be  consistent  with  environmental 
policies  established  by  NEPA  and  the 
Oregon  Energy  Facility  Siting  Council 
(EFSC),  and  will  be  consistent  with  the 
requirements  of  the  Council’s  Power 
Plan. 

Monitoring  and  Enforcement 

The  MAP  (Attachment  2)  for  the 
Newberry  Project  requires 
implementation  of  mitigation  measures 
necessary  to  reduce  the  environmental 
impacts  identified  in  the  FEIS.  The 
USFS,  BLM,  and  BPA  all  have 
responsibility  for  monitoring  the 
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progress  of  the  Newberry  Project  and 
ensuring  that  these  measures  are  taken 
as  appropriate.  The  USFS  and  BLM 
responsibilities  are  detailed  in  the 
USFS/BLM  ROD.  (Attachment  1).  BPA 
will  continue  to  monitor  the  Newberry 
Project  through  its  environmental 
oversight  program.  The  Power  Purchase 
and  Billing  Credits  Agreements  stipulate 
the  penalties  for  noncompliance  w'ith 
these  measures. 

Decision 

Upon  consideration  of  the  entire 
record,  BPA  has  decided  to  execute  a 
Power  Purchase  Agreement  with  CE 
Newberry,  Inc.,  execute  a  Billing  Credits 
Generation  Agreement  with  EWEB,  and 
provide  wheeling  services  for 
transmission  of  energy  from  the 
Newberry  Project  to  EWEB’s  system. 

Issued  in  Portland.  Oregon  on  September 
16. 1994. 

[ohn.  S.  Robertson. 

Deputy  Administrator. 

IFR  Doc.  94-26537  Filed  10-25-94;  8:45  am] 
BILUNG  CODE  e450-01-P 


Energy  Information  Administration, 
Energy 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration. 

ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511, 44  U.S.C.  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection:  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement:  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 


respondents  per  report  period:  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allow'ed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  726  Jackson  Place  N.W., 
Washington,  D.C.  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  Miller,  Office  of  Statistical 
Standards.  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
D.C.  20585.  Mr.  Miller  may  be 
telephoned  at  (202)  254-5346. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration. 

2.  EIA-886. 

3.  N.A. 

4.  Alternative  Fuel  Vehicles 
Suppliers’  Annual  Report. 

5.  New. 

6.  Annually. 

7.  Mandatory. 

8.  State  or  local  governments. 
Businesses  or  other  for-profit,  and 
Federal  agencies  or  employees. 

9.  5,090  respondents. 

10. 1  response. 

11.  2.17  hours  per  response. 

12. 11,020  hours. 

13.  Form  EIA-886  is  an  annual  sur\'ey 
of  the  number  of  alternative  fuel 
vehicles  (AFVs)  made  available  on  a 
calendar  year  basis.  The  data  will  be 
used  to  track  the  AFV  supply  situation 
for  the  Federal  government.  State 
governments,  and  fuel  providers  to 
acquire  AFVs.  Respondents  are 
manufacturers,  importers,  and 
conversion  companies  of  AFV  vehicles. 

Stahitoiy  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
96-511),  which  amended  Chapter  35  of  Title 
44  United  States  Code  (See  44  U.S.C.  3506(a) 
and  (c)(1)). 


Issued  in  Washington,  D.C.,  October  19. 
1994. 

Yvonne  M.  Bishop, 

Director,  Office  of  Statistical  Standards, 
Energy  Information  Administration. 

IFR  Doc.  94-26535  Filed  10-25-94:  8:45  am) 
BILLING  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  CP94-682-000] 

Southern  Natural  Gas  Co.;  Notice  of 
Intent  to  Prepare  an  Environmental 
Assessment  for  the  Southern  Natural 
Gas  Company’s  Proposed  Cleveland 
Branch  Pipeline  Project  and  Request 
for  Comments  on  Environmental 
Issues 

October  20. 1994. 

The  staff  of  the  Federal  Energy- 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  environmental  impacts  of  the 
construction  and  operation  of  facilities 
proposed  in  the  Cleveland  Branch 
Pipeline  Project.  This  EA  will  be  used 
by  the  Commission  in  its 
decisionmaking  process  (whether  or  not 
to  approve  the  individual  projects). ' 

Summary  of  the  Proposed  Facilities 

Southern  Natural  Gas  Company 
(Southern)  proposes  to  construct: 

•  About  20.2  miles  of  12-inch- 
diameter  natural  gas  pipeline  in  Catoosa 
and  Whitfield  Counties,  Georgia  and 
Hamilton  and  Bradley  Counties, 
Tennessee.  This  proposed  pipeline, 
referred  to  as  the  “Cleveland  Branch 
Line’’  w'ould  extend  from  milepost  (MP) 
101.44  on  Southern’s  existing  12-inch 
Chattanooga  Branch  Line  in  Catoosa 
County.  Georgia,  to  a  proposed 
interconnection  owned  by  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee)  in  Bradley  County, 
Tennessee;  and 

•  One  new  meter  station  in  Bradley 
County.  The  proposed  meter  station 
w’ould  consist  of  two  6-inch  meter  runs, 
pressure  regulators,  flow  control  valves, 
about  125  feet  of  miscellaneous  buried 
piping,  and  an  8-foot  by  10-foot 
instrumentation  building.  This  facility 
would  be  located  adjacent  to  East 
Tennessee’s  existing  mainline  system 
and  would  require  a  site  of  about  150 
feet  by  150  feet  for  construction  and 
operation. 

Southern  indicates  that  the  proposed 
pipeline  facilities  would  deliver  a  total 


’  Southern  Natural  Gas  Company’s  application 
was  filed  with  the  Commission  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  part  157  of  the 
Commission's  regulations. 
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firm  transportation  service  of  about 
11,350  thousand  cubic  feet  (Mcf)  per 
day  to  its  customer  group,  which  is 
comprised  of  various  gas  distributors 
and  municipalities  served  exclusively 
on  a  firm  basis  by  East  Tennessee. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Southern  proposes  to  use  a  75-foot- 
wide  right-of-way  for  construction. 
Following  construction,  a  50-foot-wide 
easement  would  be  permanently 
maintained;  the  remaining  25  feet 
would  be  restored  and  revert  back  to 
prior  use.  About  200.4  acres  would  be 
affected  by  construction. 

Additional  working  space  would  be 
required  adjacent  to  the  planned 
construction  right-of-way  at  areas  of 
steep  side  slopes,  bored  road  crossings, 
stream  crossings  and  in  most  areas 
where  topsoil  would  be  segregated 
(agricultural  and  residential  areas).  No 
new  access  roads  would  be  required. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  “scoping”.  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  taken  into  account  during 
the  preparation  of  the  EA. 

Tne  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Land  use. 

•  Cultural  resources. 

•  Hazardous  waste. 

•  Air  quality  and  noise. 

•  Safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 

*The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission’s  Public  Reference 
Room,  Room  3104,  941  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission’s  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Southern.  Keep  in  mind  that* this  is  a 
preliminary  list.  The  list  of  issues  may 
be  added  to,  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis.  Issues  are: 

•  The  proposed  project  would  cross 
37  waterbodies,  three  of  which  are 
perennial.  The  perennial  waterbodies 
are  Little  Tiger  Creek,  Tiger  Creek  and 
Sugar  Creek,  all  located  in  Catoosa 
County,  (Borgia. 

•  Some  of  tnese  waterbodies  support 
valuable  riparian  vegetation,  which 
helps  stabilize  soil  to  prevent  erosion 
and  provides  pristine  habitat  for 
wildlife.  Some  creeks  may  also  support 
fishery  resources. 

•  About  79  acres  of  upland  forest 
would  be  disturbed. 

•  About  6  acres  of  residential  land 
would  be  affected  by  construction:  one 
residence  is  located  within  50  feet  of  the 
proposed  construction  right-of-way. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  w'ill  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St., 

N.E.,  Washington,  D.C.  20416; 


•  Reference  Docket  No.  CP94-682- 
000; 

•  Send  a  copy  of  your  letter  to:  Ms. 
Alisa  Lykens,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St.,  N.E.  Room  7312, 
Washington,  D.C.  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  November  23, 1994. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Ms. 
Lykens  at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  “intervenor”. 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  dociunents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Ms. 
Alisa  Lykens,  EA  Project  Manager,  at 
(202)  208-0766. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  94-26493  Filed  10-25-94;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  TM95-3-21-0001 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  20. 1994. 

Take  notice  that  on  October  17, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

Eighth  Revised  Sheet  No.  25 
Eighth  Revised  Sheet  No.  26 
Eighth  Revised  Sheet  No.  27 
Eighth  Revised  Sheet  No.  28 
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The  proposed  tariff  sheets  bear  an 
issue  date  of  October  17, 1994  and 
proposed  effective  dates  of  November  1. 
1994. 

Columbia  states  that  the  instant  filing 
revises  the  base  TCRA  rates  to  fa)  reflect 
the  impact  of  paying  an  exit  fee  of 
$37,556,308,  plus  a  pre-petition 
administrative  claim  of  $3,498,728, 
inclusive  of  interest,  to  Tennessee  Gas 
Pipeline  Company  (Tennessee)  on 
October  7, 1994,  (b)  remove  $34,701,618 
of  annual  demand  costs  included  in  the 
current  TCRA  rates  that  would  have 
been  paid  under  the  858  contracts  with 
Tennessee  but  for  the  Exit  Fee 
Settlement,  (c)  flow  through  a  refund  of 
$13,708,920  (inclusive  of  interest) 
received  from  Tennessee  pursuant  to  a 
Commission  order  issued  in  Tennessee’s 
Docket  No.  RP91-203,  and  (d)  eliminate 
the  portion  of  the  estimated  capacity 
release  revenue  attributable  to 
Tennessee. 

Columbia  requests  waiver  of  the  30- 
day  notice  requirement  and  also 
requests  waiver  of  the  Commission’s 
requirement  in  a  September  30, 1994 
order  in  Tennessee’s  Docket  No.  RP91- 
203  that  it  make  a  special  compliance 
filing  to  adjust  its  rates  to  reflect  any 
future  refunds  in  that  docket,  and 
requests  permission  to  return  any  future 
refund  through  the  normal  operation  of 
the  tariff  since  the  refund  would  only  be 
demand  charges  for  one  month 
amounting  to  less  than  $500,000. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia’s 
wholesale  customers  and  interested 
slate  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  27, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serv’e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  Columbia’s  filings  are  on  file  with  the 
Commission  and  aie  available  for  public 
inspection. 

Linwood  A.  Watson.  |r.. 

Acting  Secretary. 

IFR  Doc.  94-26524  Filed  10-2.V-94:  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  RP95-1 3-000] 

El  Paso  Natural  Gas  Co.;  Notice  of 
Compliance  Filing 

October  20. 1994. 

Take  notice  that  on  October  14, 1994, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  and  acceptance, 
pursuant  to  Part  154  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Regulations  Under  the 
Natural  Gas  Act  certain  restated  tariff 
sheets. 

El  Paso  states  the  tendered  tariff 
sheets  restate  the  take-or-pay 
Throughput  Surcharge  and  Direct  Bill 
amounts  for  the  period  from  March  1, 
1990  through  July  31, 1994  in  order  to 
remove  certain  ineligible  costs  required 
by  Commission  orders  issued  on  June 
16. 1994  at  Docket  No.  RP90-81-00,  et 
al.,  and  Docket  No.  RP91-26-000,  et  al. 
The  restated  Transportation  Statement 
of  Rates  tariff  sheets  are  included  in 
Original  Volume  No.  1-A,  First  Revised 
Volume  No.  1-A,  Second  Revised 
Volume  No.  i-A,  and  Third  Revised 
Volume  No.  2  of  El  Paiso’s  FERC  Gas 
Tariff.  The  restated  Direct  Bill  amounts 
are  included  in  First  Revised  Volume 
No.  1  and  Second  Revised  Volume  No. 
1. 

El  Paso  states  that  it  is  requesting 
waiver  of  the  notice  requirement  of 
Section  154.22  of  the  Commission 
Regulations  pursuant  to  Section  154.51 
to  permit  the  tendered  tariff  sheets  to 
become  effective  on  their  indicated 
dates.  El  Paso  states  that  no  party  will 
be  adversely  affected  by  the  waiver 
since  El  Paso  is  merely  restating  tariff 
sheets  to  reflect  revised  rates  for 
previously  effective  periods. 

El  Paso  states  that  copies  of  the  fi  ling 
were  serv  ed  upon  all  of  El  Paso’s 
affected  interstate  pipeline  system 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  27, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-26522  Filed  10-25-94;  8:45  ami 
BILLING  CODE  STIT-OI-M 


[Docket  No.  RP94-83-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Informal  Settlement 
Conference 

October  11. 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Friday,  October 
14, 1994,  at  10:00  a.m.,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  N.E.. 
Washington,  DC,  for  the  purpose  of 
discussing  settlement  in  the  above- 
referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  by  18  CFR  385,102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Lorna  J.  Hadlock  at  (202)  208-0737  or 
Donald  Williams  at  (202)  208-0743. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-26519  Filed  10-25-94;  8  45  ami 
BILLING  CODE  67t7-01-M 


[Docket  No.  RP94-1 20-000] 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Informal  Settlement  Conference 

October  20. 1994. 

Take  notice  that  Commission  Staff 
will  convene  an  informal  settlement 
conference  in  this  proceeding  on 
October  27. 1994,  at  10:00  a.m.  The 
conference  will  be  held  in  a  hearing 
room  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First 
Street,  N.E.,  Washington.  D.C. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  in  18  CFR  385.102(b),  may 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  regulations,  18  CFR 
385.214. 

For  additional  information,  contact 
-  Donald  A.  Heydt  at  (202)  208-0740  or 
Warren  C.  Wood  at  (202)  208-2091. 
Linwood  A.  W'atson,  Jr., 

Acting  Secretary. 

IFR  Doc.  94-26520  Filed  10-25-94;  8:45  am! 
BILLING  CODE  6717-41-M 
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[Docket  No.  RP95-14-0001 

NorAm  Gas  Transmission;  Notice  of 
Compliance  Filing 

October  20, 1994. 

Take  notice  that  on  October  17, 1994, 
NorAm  Gas  Transmission  Company 
(NGT),  in  accordance  with  the 
Commission’s  August  31, 1994  order  in 
the  above  reference  proceeding, 
tendered  for  filing  its  report  of  data 
relating  to  imbalance  activity  occurring 
during  NGTs  first  year  of  operation 
under  Order  No.  636. 

NGT  states  that  it  has  included  in  the 
report  each  of  the  items  of  information 
required  by  the  Commission  to  be  filed 
in  its  August  2, 1993  order  in  NGT’s 
restructuring  proceeding.  Docket  No. 
RS92-3-000.1 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
Filed  on  or  before  November  10, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  moUon  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwobd  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  94-26523  Filed  10-25-94;  8  45  am) 
BILLING  CODE  STIT-OI-M 


(Docket  No.  RP94-1 87-003] 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Tariff  Filing 

October  20. 1994. 

Take  notice  that  on  October  17, 1994, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
revised  2nd  Sub  Original  Sheet  No.  22A 
and  2nd  Substitute  First  Revised  Sheet 
No.  314  of  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1  for  a  proposed 
effective  date  of  August  22, 1994. 

Tennessee  states  that  the  filing  is  in 
compliance  with  the  Commission’s 
Order,  issued  September  30, 1994,  in 
the  above-referenced  docket.  Tennessee 
further  states  that  the  September  30th 
Order  required  Tennessee  to  file 


'  64  FERC  1 61.166  at  62.479  (19931.  rehearing 
df-nied.  65  FERC  161,343  (t993t 


supporting  workpapers  showing  the 
derivation  of  the  rates  for  its  new  IT-X 
service  and  to  incorporate  the 
Commission's  proposed  language 
regarding  hourly  changes  in  IT-X 
nominations  into  its  tariff. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  October  27, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Copies  of  this  filing  are 
on  file  and  available  for  public 
inspection. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

(FR  Doc.  94-26521  Filed  10-25-94;  8:45  am) 
BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6097-1} 

Proposed  Determination  To  Prohibit  or 
Re^ct  the  Use  of  Wetlands  and  Other 
Waters  as  Disposal  Sites  for  the 
Nashua-Hudson  Circumferential 
Highway  in  Nashua,  Hudson, 

Litchfield,  and  Merrimack,  NH 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Section 
404(c)  Determination  and  Public 
Hearing. 

SUMMARY:  Section  404(c)  of  the  Clean 
Water  Act  (Act)  authorizes  the 
Environmental  Protection  Agency  (EPA) 
to  prohibit  or  restrict  the  discharge  of 
dredged  or  fill  material  at  defined  sites 
in  the  waters  of  the  United  States 
(including  w’etlands)  whenever  it 
determines,  after  notice  and  opportunity 
for  hearing,  that  use  of  such  sites  for 
disposal  would  have  an  unacceptable 
adverse  impact  on  various  resources, 
including  wildlife.  EPA-New  England 
proposes  under  Section  404(c)  of  the 
Act  to  prohibit  use  of  wetlands  and 
other  waters  by  the  proposed  Nashua- 
Hudson  Circumferential  Highway 
(NHCH)  as  disposal  sites  for  dredged  or 
fill  material.  The  highway  would 
directly  eliminate  40  acres  of  valuable 
wetlands  and  indirectly  degrade  or 
threaten  extensive  additional  wetland 
habitat.  EPA-New  England  believes  that 
filling  the  wetlands  and  waters  of  the 


site  may  have  an  unacceptable  adverse 
effect  on  wildlife  habitat  and  possibly 
municiped  water  supplies,  and  that  less 
environmentally  dajoiaging  practicable 
alternatives  may  be  available. 

Purpose  of  Public  Notice 

EPA  seeks  comment  on  this  proposed 
determination  to  prohibit  or  restrict  the 
disposal  of  dredged  or  fill  material  into 
wetlands  and  waters  in  the  greater 
Nashua  area  associated  with 
construction  of  the  proposed  highway. 
See  Solicitation  of  Comments,  at  the  end 
of  this  public  notice,  for  further  details. 

Public  Comment 

Comments  on  or  requests  for 
additional  copies  of  the  proposed 
determination  should  be  submitted  to 
the  designated  Record  Clerk  at  the  EPA 
New  England  Regional  Office,  Lucy 
Delvalle,  U.S.  EPA,  JFK  Federal 
Building,  WWP,  Boston.  MA  02203- 
2211,(617)  565-3474. 

EPA  seeks  comments  concerning  the 
issues  enumerated  under  the 
Solicitation  of  Comments  at  the  end  of 
the  document.  Copies  of  all  comments 
submitted  in  response  to  this  notice,  as 
well  as  the  administrative  record  for  the 
proposed  determination,  will  be 
available  for  public  inspection  during 
normal  working  hours  (9:00  aju.  to  5;00 
p.m.)  at  the  EPA  Regional  Office. 

In  accordance  with  EPA  regulations  at 
40  CFR  231.4,  the  Regional 
Administrator  has  decided  that  a 
hearing  on  this  proposed  404(c) 
determination  would  be  in  the  public 
interest. 

Hearing  Date  and  Location 

Monday.  November  21, 1994  at  6  pm; 
Hudson  Memorial  School;  1  Memorial 
Drive:  Hudson,  NH. 

Hearing  Procedures 

(a)  written  comments  may  be 
submitted  prior  to  the  hearing,  and  both 
oral  and  written  comments  may  be 
presented  at  the  hearing. 

(b)  the  Regional  Administrator  of  EPA 
New  England,  ch-  his  designee,  will  be 
the  Presiding  Officer  at  the  hearing. 

(c)  any  person  may  appear  at  the 
hearing  and  submit  oral  and/or  written 
statements  or  data  and  may  be 
represented  by  counsel  or  other 
authorized  representative.  Any  person 
may  present  written  statements  or 
recommendations  for  the  hearing  file 
prior  to  the  time  the  hearing  file  is 
closed  to  public  submissions. 

(d)  the  Presiding  Officer  will  establish 
reasonable  limits  on  the  nature,  amount, 
or  form  of  presentation  of  documentary 
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material  and  oral  presentations.  No 
cross  examination  of  any  hearing 
participant  shall  be  permitted,  although 
the  Presiding  Officer  may  make 
appropriate  inquiries  of  any  such 
participant. 

(e)  the  hearing  file  will  remain  open 
for  submission  of  written  comments 
until  close  of  business,  Tuesday, 
December  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  J.  Kem,  EPA  Water  Quality 
Branch,  JFK  Federal  Building,  WWP, 
Boston,  MA  02203-2211.  (617)  565- 
4426. 

SUPPLEMENTARY  INFORMATION  AND 
BACKGROUND 

I.  Section  404(c)  Procedure 

The  Clean  Water  Act,  33  U.S.C.  1251 
et  seq.,  prohibits  the  discharge  of 
pollutants,  including  dredged  or  fill 
material,  into  the  waters  df  the  United 
States,  including  wetlands,  except  in 
compliance  with,  among  other 
requirements,  section  404.  Section  404 
establishes  a  federal  permit  program  to 
regulate  the  discharge  of  dredged  or  fill 
material  subject  to  environmental 
regulations,  known  as  the  404(b)(1) 
Guidelines,  developed  by  EPA  in 
conjunction  with  the  Army  Corps  of 
Engineers  (Corps).  Except  for  section 
404(c)  actions,  the  Corps  may  issue 
permits  authorizing  dredged  and  fill 
material  discharges  into  waters  and 
wetlands  if  they  comply  with,  among 
other  requirements,  EPA’s  404(b)(1) 
Guidelines.  Section  404(c)  authorizes 
EPA,  after  providing  notice  and 
opportunity  for  hearing,  to  prohibit  or 
restrict  filling  waters  of  the  United 
States  where  it  determines  that  such  use 
would  have  an  unacceptable  adverse 
effect  on  wildlife  or  other  specified 
environmental  interests.  EPA  can 
exercise  404(c)  to  “veto”  a  permit  the 
Corps  has  decided  to  issue  or  to  protect 
valuable  aquatic  areas  in  the  absence  of 
any  specific  permit  decision. 

Regulations  published  in  40  CFR  Part 
231  establish  the  procedures  to  be 
followed  by  EPA  in  exercising  its 
section  404(c)  authority.  Whenever  the 
Regional  Administrator  has  reason  to 
believe  that  use  of  a  site  may  have  an 
unacceptable  adverse  effect  on  one  or 
more  of  the  pertinent  resources,  he  may 
begin  the  process  by  notifying  the  Corps 
of  Engineers,  the  applicant,  and  the 
landowners  of  the  aquatic  sites  (if 
different  ft-om  the  applicant),  that  he 
intends  to  issue  a  proposed 
determination  under  section  404(c). 
Unless  one  of  these  parties  persuades 
the  Regional  Administrator  within  15 
days  that  no  unacceptable  adverse 
effects  will  occur,  the  Regional 


Administrator  publishes  a  notice  in  the 
Federal  Register  of  his  proposed 
determination,  soliciting  public 
comment  and  offering  an  opportunity 
for  a  public  hearing.  Today’s  notice 
represents  this  step  in  the  process. 

Following  the  public  hearing  and  the 
close  of  the  comment  period,  the 
Regional  Administrator  may  either 
withdraw  the  proposed  determination 
or  prepare  a  recommended 
determination.  (A  decision  to  withdraw 
may  be  reviewed  at  the  discretion  of  the 
'Assistant  Administrator  for  Water  at 
EPA  Headquarters.)  If  the  Regional 
Administrator  prepares  a  recommended 
determination,  he  then  forwards  it  and 
the  complete  administrative  record 
compiled  in  the  Region  to  the  Assistant 
Administrator  for  Water  at  EPA 
Headquarters.  The  Assistant 
Administrator  makes  the  final  decision 
affirming,  modifying,  or  rescinding  the 
recommended  determination. 

II.  Project  Description  and  History 

The  New  Hampshire  Department  of 
Transportation  (DOT)  proposes  to 
construct  the  Nashua-Hudson 
Circumferential  Highway,  a  13  mile 
limited  access  toll  road  in  the  City  of 
Nashua  and  the  Towns  of  Hudson, 
Litchfield  and  Merrimack  in  New 
Hampshire.  A  bypass  highway,  similar 
to  the  NHCH,  has  been  proposed  for 
many  years.  For  the  past  decade  EPA 
has  raised  environmental  concerns 
regarding  the  highway.  In  its  review  of 
an  earlier  1984  EIS,  EPA  recommended 
permit  denial  due  to  concerns  about 
drinking  water  impacts  at  the 
Pennichuck  Reservoir  and  wetland 
losses.  In  1990  the  Army  Corps  of 
Engineers  required  a  revised  EIS  to 
focus  on  these  issues. 

During  the  past  three  years,  EPA 
reviewed  several  draft  EIS  documents, 
attended  numerous  meetings  with  DOT 
and  the  Corps,  and  conducted  many  site 
visits.  EPA  consistently  advised  the 
Corps  and  NHDOT  that  potential 
impacts  to  the  Pennichuck  Reservoir 
area,  wetlands,  and  other  water 
resources  must  be  avoided  and  reduced. 
In  1992,  EPA  sent  several  letters  to  the 
Corps  stating  concerns  regarding 
severity  of  the  aquatic  impacts,  the  need 
to  examine  other  alternatives,  and  the 
potential  adverse  drinking  water 
impacts.  EPA  alerted  the  Corps  that 
these  impacts  could  cause  the  highway 
to  violate  the  Guidelines. 

The  Corps  released  the  revised  draft 
EIS  in  October  1992.  EPA  commented  to 
the  Corps  in  March  1993  that  the 
proposed  project  violated  the  404(b)(1) 
Guidelines  and  should  be  denied  a 
permit  and  that  the  project  was  a 
candidate  for  prohibition  under  EPA’s 


section  404(c)  authority.  The  Corps 
issued  the  final  EIS  in  October  1993. 

EPA  restated  its  concerns  in  a  November 
1993  comment  letter  on  the  final  EIS 
and  identified  the  highway  as  a  likely 
candidate  for  action  under  section 
404(c)  of  the  Clean  Water  Act. 

At  several  points  in  February  and 
March  1994,  the  Corps  indicated  its 
intent  to  issue  a  404  permit  for  the 
NHCH,  notwithstanding  EPA’s 
objections.  On  March  31, 1994,  EPA 
began  the  first  step  in  the  404(c)  process 
by  notifying  DOT  and  the  Corps  that  it 
believed  the  filling  of  the  wetlands  and 
other  waters  may  have  an  unacceptable 
adverse  effect  on  wildlife  habitat  and 
drinking  water  resources. 

EPA  subsequently  sent  the 
notification  letter  to  the  numerous 
landowners  in  the  right-of-way.  The 
Corps,  DOT  and  some  landowners 
submitted  letters  in  response  to  the 
notice  that  EPA  was  commencing  the 
404(c)  process.  EPA  also  met  with  DOT 
and  the  Corps  on  May  13  and  26, 1994, 
and  with  approximately  20  landowners 
on  June  23, 1994  in  Hudson,  NH. 
Because  these  consultations  did  not 
convince  the  Regional  Administrator 
that  the  highway  would  not  cause  an 
unacceptable  impact,  he  is  proceeding 
to  this  next  step  in  the  process. 

III.  Characteristics  and  Functions  of  the 
Site 

The  wetlands  within  the  proposed 
alignment  of  the  NHCH  as  well  as  the 
100+  square  mile  study  area,  as  defined 
in  the  EIS,  provide  high  quality,  diverse 
habitat  for  fish  and  Wildlife,  a  travel 
corridor  for  upland  and  wetland 
wildlife,  food  web  production  for  on¬ 
site  and  downstream  biological 
communities,  nutrient  and  pollutant 
uptake  and  assimilation,  floodwater 
storage,  and  flow  moderation. 
Additionally,  they  serve  as  an 
environment  for  fishing,  hunting,  bird 
watching  and  other  recreational 
activities.  The  EIS  states  that  the  vast 
majority  of  the  wetlands  provide  a  wide 
spectrum  of  functions  and  values. 
Wildlife  habitat  rated  the  highest  at 
most  of  the  sites. 

Most  of  the  wetlands  in  the  study  area 
are  riparian  systems  which  border 
streams  that  flow  to  the  Merrimack 
River,  including  Limit,  Second,  Merrill, 
Glover,  Chase,  and  Pennichuck  Brooks 
Wetlands  bordering  streams  provide 
special  values.  The  streams  transport 
organic  material  fi'om  upstream  areas  in 
the  watershed  to  the  floodplain 
wetlands,  supporting  food  web 
production  for  on-site  and  downstream 
biological  communities.  Riverine 
wetlands  also  assimilate  nuti^ients  and 
pollutants,  store  floodwater,  and 
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moderate  flows.  These  riparian 
corridors  are  also  valuable  because  of 
their  high  productivity  and  travel  use  by 
wildlife. 

The  study  area  contains  valuable 
wildlife  habitat,  and  Includes  over  200 
different  species  of  birds.  mammaLs, 
amphibians  and  reptiles.  The  New 
Hampshire  Heritage  Program  considers 
over  20%  of  these  species  uncommon, 
rare,  threatened,  or  endangered  in  the 
state.  Over  75%  of  the  species  in  the 
study  area  utilize  or  depend  on  < 
wetlands  or  riparian  systems  for 
survival. 

Some  of  the  more  than  100  bird 
species  that  utilize  the  study  area 
include  great  blue  heron  and  green- 
backed  heron.  Several  wetland  birds  are 
uncommon  or  threatened,  including 
species  such  as  American  bittern  and 
eastern  screech  owl.  Many  of  these 
aquatic  species  need  large  tracts  of  land 
to  survive,  such  as  northern  waterthru.sh 
and  belted  kingfisher,  others,  such  as 
red-shouldered  hawk,  depend  greatly  on 
riparian  wetland  systems.  The  bald 
eagle,  a  federal  endangered  species,  uses 
this  portion  of  the  Merrimack  River 
during  winter  for  feeding,  roosting  and 
as  a  travel  corridor.  A  peregrine  falcon, 
also  a  federal  endangered  species,  was 
observed  at  the  Second  Brook  wetland 
complex  during  its  migratory  patterns. 

More  than  40  mammal  species  live  in 
the  study  area,  including  otter  and 
mink.  These  aquatic  species  also  require 
large  blocks  of  habitat  in  which  to  forage 
and  breed.  Some  of  the  mammal  species 
in  the  .study  area  are  considered 
uncommon  or  rare  in  the  state,  such  as 
fisher,  hoary  bat,  and  southern  bog 
lemming. 

Over  30  species  of  reptiles  and 
amphibians  also  inhabit  the  project  site 
sucJi  as  the  uncommon  blue  spotted 
salamander;  the  vast  majority  of  these 
species  need  w'etlands  for  various  life 
functions.  Several  species  of 
amphibians  in  New  Hampshire  are 
obligate  vernal  pool  species;  Uiat  is.  they 
require  vernal  pools  to  breed  and 
survive.  Moreover,  some  of  these 
species,  which  can  live  20  to  25  years, 
return  to  their  natal  pools  each  year  to 
breed.  Therefore,  destruction  of  these 
pools  may  eliminate  entire  breeding 
populations  of  these  animals.  For 
example,  one  obligate  species,  spotted 
salamander,  was  observed  at  numerous 
vernal  pools  directly  on  the  proposed 
alignment.  Another  obligate  species, 
blue  spotted  salamemder,  a  state  listed 
species,  was  also  observed  at  several 
locations  on  the  proposed  alignment. 
Painted  turtles  and  other  species  were 
also  observed  using  these  valuable 
aquatic  systems. 


Fish  use  wetlands  as  nursery  areas 
and  most  important  recreational  fishes 
spawn  in  w’etlands.  Second  Brook  and 
Glover  Brook  are  stocked  wdth  trout;  the 
Merrimack  River  itself  likely  supports 
more  than  30  fish  species. 

Area-sensitive  sp^ies  such  as  mink 
and  otter  as  well  as  forest  interior  birds, 
such  as  red-shouldered  hawk,  broad- 
winged  hawk,  northern  waterthrush, 
Canada  warbler,  barred  owl,  and  black 
and  white  warbler  live  in  the  study  area. 
These  wetland  species  typically  require 
large  tracts  for  breeding  and  decline 
sharply  with  habitat  fragmentation  and 
reductions  in  forest  patch  sizes. 

Several  large  bloc^  of  habitat  in  the 
study  area  support  these  interior, 
secretive  animals.  These  habitats, 
generally  assopiated  with  the  large 
wetland  complexes,  are  primarily 
undeveloped  tracts  of  land  and  w'ater 
with  several  corridors  to  allow  free 
range  of  movement.  The  Second  Brook 
area  and  lands  to  the  east  form  a  habitat 
block  of  approximately  5,000  to  10,000 
acres,  uncommonly  large  for  this 
portion  of  New  Hampshire.  Large 
wildlife  habitats  also  exist  to  the  north 
in  Londonderry  and  Litchfield. 

The  Merrimack  River,  which  flows 
north  to  south,  dominates  the  hydrology 
of  the  study  area  and  is  fed  by  numerous 
tributaries  flowing  east  to  west.  Since 
most  of  the  proposed  highway  heads 
north  and  south,  the  13  mile  road  would 
inevitably  cross  and  fill  a  number  of 
tributaries  and  sub-tributaries  to  the 
Merrimack. 

Wetlands  at  the  site  help  to  maintain 
and/or  improve  water  quality,  as  well  as 
regulate  water  quantity.  Wetland  plants 
and  soil  trap,  assimilate,  and  transform 
pollutants  entering  the  watershed. 
Wetland  trees  and  shrubs  retard 
floodwater,  decreasing  downstream 
flood  stages.  The  basal  flow  contribution 
from  wetlands  to  streams  diuing 
summer  stress  periods  provides  water  at 
the  most  important  time  of  year. 

The  Merrimack  River  is  an  existing 
and  future  source  of  water  supply  for  a 
number  of  communities  in  Nevy 
Hampshire  and  Massachusetts.  In  fact, 
the  Merrimack  River  is  a  supplemental 
and  emergency  supply  source  for 
Nashua,  although  the  intake  is  upstream 
from  the  proposed  project.  The 
Merrima^  Fdver  is  currently  the 
primary  drinking  water  source  fur  a 
number  of  communities  in 
Massachusetts  (e.g.  Lawrence.  Lowell. 
Methuen,  and  Tewksbury),  all  of  which 
are  downstream  of  the  proposed  project 
and  take  raw  water  directly  from  the 
Merrimack  River,  just  prior  to  treatment. 
Another  community,  Andover,  MA, 
augnrents  its  primary  supply  by 
pumping  water  from  the  Merrimack.  In 


addition,  the  Merrimack  River  has  been 
considered  as  a  future  drinking  water 
supply  source  for  several  additional 
communities,  many  of  which  are 
downstream  (e.g.  Haverhill,  MA,  North 
Andover,  MA)  of  the  proposed  project. 

The  NHCH  would  result  in 
approximately  1.25  miles  of  roadway 
and  two  proposed  interchanges  within 
the  Pennichuck  Brook  drainage 
watershed.  Pennichuck  Brook  and 
ponds  serve  as  the  primary  public  water 
supply  for  the  City  of  Nashua  and  for 
sections  of  other  neighboring 
communities.  There  are  many  small 
public  water  supply  systems  that  rely  on 
drilled  wells  in  Hudson  and  Litchfield. 

In  addition,  the  Southern  New 
Hampshire  Water  Compkany  has  a  high 
yield  wellfield  in  southern  Litchfield. 

EPA,  New  Hampshire,  and 
Massachusetts,  having  recc^ized  the 
important  environmental  resources  in 
the  area,  have  been  working  to 
implement  a  multi-million  dollar 
initiative  to  protect  the  aquatic 
resources  of  the  Merrimack  River 
Watershed.  Considerable  time,  money 
and  effort  have  been  expanded  during 
tlie  past  three  years  to  protect  water 
quality  and  wildlife  habitat.  This  projerl 
would  adversely  affect  the  very 
resources  that  EPA  has  targeted  for 
protection  with  this  watershed 
initiative. 

IV.  Basis  of  the  Proposed  getermination 
A.  Section  404(c)  Criteria 

The  CWA  requires  that  exercise  of  the 
final  section  404(c)  authority  be  based 
on  a  determination  of  “unacceptable 
adverse  effect”  to  municip)al  water 
supplies,  shellfish  beds,  fisheries, 
wildlife  or  recreational  areas.  EPA’s 
regulations  define  “unacceptable 
adverse  effect”  at  40  CFR  231.2(e)  as; 

Impact  on  an  aquatic  or  wetland  ecosystem 
which  is  likely  to  result  in  significant 
degradation  of  municipal  water  supplies 
(including  surface  or  groundwater)  or 
significant  loss  of  or  damage  to  fisheries, 
shcllfishing,  or  wildlife  habitat  or  recreation 
areas.  In  evaluating  the  unacceptability  of 
such  impacts,  consideration  should  be  given 
to  the  relevant  portions  of  the  Section 
404(b)(1)  Guidelines  (40  CFR  Part  230). 

One  of  the  basic  functions  of  section 
404(c)  is  to  pmlice  the  application  of  the 
section  404Cb)(l)  Guidelines.  Those 
portions  of  the  Guidelines  relating  to  the 
analysis  of  less  environmentally 
damaging  practicable  alternatives  and 
significant  degradation  of  waters  of  the 
United  States  are  particularly  important 
in  the  evaluation  of  unacceptability  of 
environmental  impacts  in  this  case.  The 
Guidelines  forbid  the  discharge  of 
dredged  or  fill  material  into  waters  of 
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the  United  States  if,  among  other 
requirements,  there  is  a  less 
environmentally  damaging  practicable 
alternative  or  if  it  would  cause  or 
contribute  to  significant  degradation  of 
waters  of  the  United  States. 

B.  Adverse  Impacts  of  the  Proposed 
Project 

Direct  Impacts  to  Wildlife 

The  project  as  currently  proposed  by 
DOT  would  directly  fill  approximately 
40  acres  of  wetlands.'  Destruction  of 
wetland  acreage  correlates  with  loss  of 
functions  and  values  including  habitat 
destruction,  reduced  primary  and 
secondary  productivity  and  alteration  of 
hydrological  functions.  The  NHCH 
would  also  cross  18  streams,  causing  the 
direct  loss  of  3,000  feet  of  stream  bed, 
place  200  acres  of  roadway  on  top  of 
fourteen  different  high  yield  aquifers, 
and  eliminate  600  acres  of  undeveloped 
upland  habitat. 

The  proposed  project  would  disrupt 
high  quality  aquatic  ecosystems  already 
experiencing  stress  from  encroaching 
developxnent  in  southern  New 
Hampshire.  The  large  direct  loss  of 
wetlands  would  cause  the  death  and 
displacement  of  wildlife,  and  reduce 
water  quality  functions.  Uncommon 
species  would  suffer  the  most, 
especially  area  sensitive  animals, 
species  dependent  on  riparian  habitats, 
and  smaller  animals  that  are  either  less 
mobile  or  depend  on  vernal  pools. 

The  project  would  destroy  at  least  5 
vernal  pools.  Vernal  pools  are  especially 
valuable  to  wildlife,  particularly  as 
breeding  areas  for  amphibians.  Given 
the  strong  fidelity  of  numerous  aquatic 
species  to  their  natal  ponds,  the  direct 
destruction  of  the  pools  results  in  the 
loss  of  a  large  and  important  wildlife 
resource.  Several  populations  of 
different  species  would  be  lost, 
including  spotted  salamander  and  the 
rare  state  listed  blue-spotted 
salamander. 

The  highway  would  impact  one  of  the 
last  essentially  intact  ecosystems 
remaining  in  the  greater  Nashua  area 
and  cause  impacts  well  beyond  the 
footprint  of  the  fill.  Numerous  streams 
and  wetlands  would  be  bisected, 
thereby  altering  the  hydrology, 
disrupting  species  movement  and 
increasing  predation  of  imcommon 
species. 


'  All  of  the  full  build  alternatives  described  in  the 
EIS  wouH  cause  similar  long  term  impacts  to  the 
environment.  Therefore,  the  following  summary  is 
generally  applicable  to  the  other  full  build  options 
as  well 


Indirect  Impacts  to  Wildlife 

In  addition  to  direct  losses,  the  NHCH 
would  degrade  wetlands,  including 
vernal  pools,  that  would  border  the 
proposed  highway.  When  a  large 
highway  fragments  habitat  blocks, 
common  species  proliferate  at  the 
expense  of  the  more  unusual  wetland 
wildlife  species.  Fragmentation  causes 
increased  nest  predation  and  parasitism 
to  songbird  populations.  Large  highways 
act  as  fuimels  moving  some  predators, 
such  as  red  fox  and  crows,  into 
previously  buffered  wetland  interior 
areas. 

Riparian  corridors  help  maintain 
viable  wildlife  populations  by  adding  to 
the  natural  connectivity  of  habitats 
already  fi'agmented  by  development.  Far 
ranging  aquatic  mammals  inhabiting  the 
site  which  often  travel  along  streams, 
such  as  fisher  and  mink,  would  be 
impacted  adversely.  While  such  species 
are  capable  of  crossing  highways,  they 
often  avoid  areas  of  human  disturbance. 
Fast  moving  vehicles  would  kill  some  of 
these  individuals  which  venture  onto 
the  highway  especially  at  night. 

Large  highways  restrict  wildlife 
movement  and  interfere  with  the  natural 
exchange  of  genetic  material,  A  large 
highway  with  fences,  broken  canopy, 
and  vehicle  activity  throughout  much  of 
the  night  presents  a  significant  barrier  to 
the  movement  patterns  of  animals, 
resulting  in  increased  direct  mortality 
and  avoidance  behavior.  Because  of  its 
size  and  projected  high  traffic  volume, 
this  highway  will  likely  act  as  a  barrier 
to  restrict  the  movement  of  numerous 
wetland  species  across  the  landscape, 
especially  small  mammals,  reptiles,  and 
amphibians. 

DOT  has  asserted  that:  (1)  local  roads 
and  other  disturbances  have  already 
fragmented  the  area  to  some  degree;  (2) 
the  undeveloped  block  of  habitat  near 
Second  Brook  is  actually  10,000  acres, 
not  3,000  or  5,000  acres  and  the  road 
would  not  pass  through  the  center  of  it; 

(3)  the  bridges  and  culverts  would 
provide  for  the  movement  of  animals; 

(4)  DOT’S  consultant  conducted  a  site 
specific  analysis  of  the  habitats  and 
wildlife;  and  (5)  the  vernal  pools, 
several  of  which  are  impaired,  do  not 
contain  any  special  species.  EPA  agrees 
in  part  with  some  of  these  statements, 
but  nevertheless  believes  the  NHCH 
could  have  unacceptable  effects  on 
wildlife.  EPA  is,  however,  especially 
interested  in  receiving  comment  on  the 
five  issues  raised  above. 

In  considering  DOT’S  statements,  EPA 
has  been  mindful  of  several  factors. 
First,  while  there  are  local  roads  in  the 
area,  most  of  them  are  roughly  25'  wide 
and  have  tree  canopies  which  cover 


most  of  the  road.  Fragmentation  impacts 
are  generally  proportional  to  the  Size  of 
the  interruption.  A  250'  wide  highway 
such  as  the  NHCH,  with  activity 
throughout  the  day  and  night  would 
normally  cause  an  order  of  magnitude  or 
greater  impact  than  existing  conditions. 

Second,  EPA  agrees  that  the  overall 
habitat  block  approximates  10,000  acres, 
but  this  fact  only  underscores  the  value 
of  the  area  for  wildlife.  That  a  roadway 
further  east  could  cross  more  of  the 
center  of  the  block  does  not  change  the 
severe  impacts  of  a  highway  in  the 
present  proposed  location.  Third,  we 
hope  that  the  bridges  and  culverts 
would  help  with  animal  movement 
patterns;  however,  despite  these  efforts 
less  than  2%  of  the  roadway  will  allow 
passage  and,  in  any  event,  there  is  little 
known  regarding  animal  use  of 
oversized  culverts.  These  passages 
would  not  assist  many  of  the  small 
species  searching  for  food  or  breeding 
sites  that  cannot  find  or  travel  to  the 
nearest  potential  passageway.  Other 
long  ranging  species  can  and  will  cross 
highways  without  using  a  culvert  and 
are  subject  to  roadkill. 

While  the  EIS  provided  much  useful 
information,  it  contained  relatively  few 
site  specific  wildlife  observations  and 
the  likely  impacts  of  the  highway.  Thus, 
EPA  contracted  with  wildlife  experts  to 
gain  site  specific  information  lacking  in 
the  EIS.  Preliminary  results  for  reptiles 
and  amphibians  confirm  that  many  of 
the  vernal  pools  the  NHCH  would 
impact  provide  high  quality  breeding 
habitat  for  many  wetland  species, 
including  a  rare  state  listed  species. 

Secondary  and  Cumulative  Impacts 

Construction  of  the  highway  may  also 
spur  secondary  development  along  the 
route  which  will  degrade  additional 
aquatic  resources.  The  highway  would 
allow  quicker  access  to  the  region, 
encouraging  greater  development 
especially  for  certain  types  of  projects. 
Location  and  access  are  major  siting 
criteria  for  many  types  of  commercial 
and  industrial  development.  In 
addition,  these  projects  normally 
require  reasonably  large  tracts  of  land 
increasing  the  prospects  of  adverse 
impacts  to  wetland  habitat.  Over  time, 
additional  point  and  non-point 
contamination  sources  may  degrade  the 
quality  of  both  surface  and  groundwater 
supply  resources. 

Based  on  the  number  of  permit 
applications  that  EPA,  the  Corps,  and 
the  State  have  reviewed  the  past  10 
years,  the  greater  Nashua  area  has 
experienced  some  of  the  most  severe 
cumulative  loss  of  aquatic  habitat  in 
New  England.  The  direct  and  indirect 
impacts  from  the  proposed  highway 
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would  aggravate  the  severe  cumulative 
loss  of  habitat  and  depletion  of 
biodiversity  that  has  occurred. 
Furthermore,  other  large  highways 
proposed  in  this  vicinity,  such  as  the 
Manchester  Airport  highway,  the 
Nashua  southwest  bypass,  and  the 
Windham-Salem  Route  111  bypass  are 
currently  in  the  planning  stages.  If  built, 
these  highways  would  result  in 
additional  cumulative  impacts  to  the 
wetlands  and  streams  that  flow  into  this 
portion  of  the  Merrimack  River. 

Water  Quality  Impacts 

The  NHCH  would  also  reduce  overall 
water  quality  as  a  result  of  temporary 
construction  related  adverse  impacts, 
the  long-term  adverse  impacts  from 
contamination  from  highway 
stormwater  runoff,  the  anticipated 
secondary  and  cumulative  impacts 
associated  with  newly  constructed 
highways,  and  the  potential  for  bulk 
chemical  or  fuel  spills.  Greater  amounts 
of  sediment,  nutrients,  and  other 
pollutants  associated  with  urban  runoff, 
such  as  heavy  metals,  oil  and  grease, 
and  organic  contaminants  could  enter 
groundwater  and  tributary  streams  and 
flow  into  the  Merrimack  River. 
Sedimentation  results  in  turbidity  and 
often  transports  pesticides,  heavy  metals 
and  other  toxins  into  the  streams,  which 
adversely  affects  aquatic  life. 

EPA  is  aware  that  DOT  proposes  to 
make  a  substantial  effort  to  reduce 
impacts  to  drinking  water  resources.  It 
plans  to  install  a  closed  drainage  system 
near  the  Pennichuck  water  supply  that 
diverts  a  majority  of  the  runoff  to  a 
detention  pond  downstream  of  the 
intake.  It  also  proposes  to  divert 
drainage  from  the  F.E.  Everett  Turnpike 
(not  part  of  the  NHCH),  several  bridges 
(including  crossing  the  Merrimack 
River),  several  interchanges,  including 
the  Turnpike  and  Route  102,  and  other 
locations,  and  discharge  the 
contaminated  water  into  lined  detention 
basins  for  water  quality  renovation, 
prior  to  being  discharged  to  a  surface 
water  source  (e.g.  the  Merrimack  River 
or  an  associated  tributary).  DOT  also 
states  it  will  carefully  maintain  these 
structures  and  ponds  and  designate  a 
Environmental  Coordinator  to  oversee 
the  implementation  of  the  plans.  In 
addition,  there  has  been  discussion 
about  implementing  some  type  of  long¬ 
term  water  quality  monitoring  plan  to 
evaluate  the  effectiveness  of  selected 
detention  basins. 

While  these  measures  will  help 
considerably,  and  in  the  case  of  the  F.E. 
Everett  Turnpike,  actually  improve  an 
existing  situation,  the  highway  would 
unavoidably  increase  overall  pollution 
to  these  water  supply  sources.  The 


NHCH  would  place  over  200  acres  of 
land  under  pavement  and  impact  a 
number  of  surface  and  groundwater 
public  water  supplies  by  adding 
contaminants  to  these  aquatic  systems. 
Stormwater  nmoff  from  the  highway 
would  degrade  both  surface  and 
groundwater.  While  mitigation 
measures  could  reduce  these  impacts,  it 
is  difficult  to  control  fully  the  pollutants 
generated  by  a  large  highway  crossing 
many  streams  and  wetlands. 

For  example,  long-term  problems 
such  as  accidents,  spills,  maintenance 
and  disposal  would  remain.  Detention 
ponds  hopefully  remove  the  majority  of 
the  pollutants,  but  some  pollution 
passes  through  and  enters  aquatic 
systems.  Over  time,  detention  ponds 
may  become  a  sink  of  pollution  unless 
properly  and  frequently  dredged  and 
maintained.  In  time,  impermeable  lining 
material  may  be  altered  in  such  a  way 
that  it  could  be  functioning  less 
efficiently.  Also,  numerous  portions  of 
the  highway  would  drain  directly  to 
groundwater,  wetlands  and  streams. 

Secondary  development  in  the 
watershed,  in  part  spurred  by  the 
highway,  would  worsen  water  quality 
concerns.  Historical  studies  and  a  recent 
planning  study  (I-190/Wachusett 
Reservoir  Water  Supply  Protection 
Study,  1992)  support  the  fact  that  the 
presence  of  interstate  highways 
encourages  development  and  induces 
growth.  Highways  provide  the  necessary 
access  to  areas  where  development  has 
not  occurred,  as  well  as  additional 
access  to  existing  developed  areas.  The 
Pennichuck  Corporation,  which  owns 
and  operates  the  Pennichuck  Water 
Supply,  controls  only  11% 
(approximately  1800  acres)  of  the  entire 
Pennichuck  Brook  watershed.  In  fact, 
the  Pennichuck  Corporation  has  sold 
nearly  200  acres  of  watershed  land  in 
recent  years  and  EPA  anticipates 
continued  development  within  the 
watershed. 

The  NHCH  could  directly  or 
indirectly  adversely  impact  a  number  of 
groundwater  resources,  particularly  in 
the  communities  of  Hudson  and 
Litchfield  along  the  project  corridor. 
The  increased  secondary  and 
cumulative  growth  will  be  concentrated 
at  or  in  the  vicinity  of  the  proposed 
interchanges,  within  sensitive  water 
supply  resource  areas.  Groundwater 
degradation  is  a  nearly  inevitable 
consequence  of  increased  development, 
increased  land  use,  and  industrial 
development.  Additionally,  there  is  no 
assurance  that  new  interchanges  would 
not  be  constructed  in  the  future  along 
this  proposed  limited  access  highway, 
which  would  further  increase 
developmental  pressures. 


The  FEIS  also  concludes  that  any  of 
the  full  or  partial  build  alternatives  will 
degrade  or  pose  a  contamination  threat 
to  surface  water  and  groundwater 
resources  as  a  result  of  stormwater 
runoff,  the  possibility  of  accidental 
spills,  and  short-term  construction 
impacts.  The  FEIS  presents  these 
impacts  to  water  supply  resources  as 
being  essentially  unavoidable  and  states 
that  these  potential  adverse  impacts 
should  be  minimized  and  mitigated, 
primarily  through  the  use  of  Best 
Management  Practices  (BMPs)  and  other 
structural  means.  However,  the  future 
responsibility  of  mitigating  any  adverse 
impacts  to  water  supply  resources  from 
accelerated  or  enhanced  associated 
development  would  be  deferred  to  local 
zoning  and  planning  boards. 

C.  Project  Need  and  Alternatives 

There  is  clearly  a  need  to  reduce  or 
minimize  traffic  congestion  in  the 
greater  Nashua  area  and  the  Central 
Business  District  (CBD)  in  particular. 
This  is  especially  true  at  the  Taylor’s 
Falls  Bridge,  the  only  crossing  of  the 
Merrimack  River  in  New  Hampshire 
south  of  Manchester.  Several  primary 
routes  converge  on  the  bridge — Routes 
111,  102,  and  3A.  However,  no 
alternative,  including  the  NHCH,  will 
solve  all  the  traffic  difficulties;  under  all 
options  traffic  problems  remain. 

EPA  requests  public  comment  on  the 
effectiveness  of  various  alternatives  to 
reduce  traffic  problems  in  the  Nashua 
area,  including  the  NHCH.  We  also 
request  comment  on  other  alternatives 
or  combinations  of  options  which 
would  cause  considerably  less 
environmental  damage,  including 
partial  build  options,  mass  transit, 
reducing  existing  traffic  during  rush 
hours,  and  improving  or  expanding 
existing  local  roads  (see  discussion 
below). 

Background 

EPA  concurred  with  the  project 
purpose  as  originally  defined  by  the 
Corps:  “to  provide  a  transportation 
improvement  to  assist  east-west  traffic 
movements  and  to  reduce  congestion  on 
existing  bridges  and  streets  in  and  near 
the  central  business  districts  of  Nashua 
and  Hudson  by  adding  new  crossings  of 
the  Merrimack  River.”  However,  the  EIS 
includes  the  additional  “goal”  of 
reducing  traffic  volumes  for  the  CBD  in 
the  year  2010  to  a  level  less  than 
existing  traffic  levels,  as  specifically 
measured  by  the  percent  change  in  LOS 
F  miles  (explained  below)  from  1990  to 
2010.  Alternatives  which  did  not  meet 
this  specific  goal  were  eliminated  as 
being  “impracticable.”  Because  this  test 
for  practicability  is  constrained  in  space 
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(central  business  district),  time 
(compares  two  specific  years  of 
analysis)  and  measure  (percentage  of 
miles  of  level  of  service  F),  it  artificially 
eliminated  certain  alternatives  from 
further  consideration. 

EPA  believes  the  basic  project 
purpose,  in  keeping  with  the 
requirements  of  the  Guidelines,  would 
be:  to  reduce  a  large  portion  of  the 
traffic  congestion  in  the  greater  Nashua 
area  (as  defined  in  the  EIS),  with  greater 
importance  being  given  to  the  Central 
Business  District  This  basic  project 
purpose  would  provide  a  sound  basis  to 
evaluate  and  judge  the  practicability  of 
various  options. 

Traffic  engineers  analyze  traffic 
conditions  and  future  projections  using 
a  number  of  different  techniques, 
including  the  following; 

1.  Average  daily  traffic  volume  (ADT) 
for  roadway  segments 

2.  Level  of  Service  (LOS) — for  roadway 
segments 

3.  Level  of  Service  (LOS) — for 
intersections 

4.  Free-Flow  and  Congested  Vehicle 
Hours  of  Travel  (VHT) 

Typically  highway  departments  use  a 
peak-hour  analysis  of  existing  and 
projected  conditions  to  determine  the 
need  for  highway  improvements. 
Existing  and  future  "Levels  of  Service" 
are  analyzed.  LOS  is  a  qualitative 
measure  describing  operational 
conditions  assign^  a  letter  A-F.  LOS  A 
and  B  represent  relatively  little  traffic 
and  LOS  E  and  F  represent  heavy  traffic 
conditions  and  vehicular  delay  for  at 
least  peak  hours  (prime  commuting 
hours). 

All  of  these  methods  were  used  with 
Nashua  to  predict  future  traffic 
conditions  (2010)  in  three  separate 
locations: 

1.  The  central  business  district  (CBD) 

2.  The  F.E.  Everett  Turnpike  (Turnpike) 

3.  Roadway  segments  bordering  the  CBD 

DOT’S  Traffic  Projections 

The  proposed  NHCH  provides  some 
traffic  relief  for  the  central  business 
district.  Using  DOT  data  and  models, 
the  full  build  would  remove  LOS  F'  in 
the  CBD  (F  is  worse  than  F),  while,  for 
example,  if  a  partial  build  highway  from 
Route  102  north  to  the  Turnpike  were 
constructed,  1.2  miles  of  LOS  F'  would 
remain. 

In  the  CBD  in  2010  with  the  NHCH 
built,  4.5  miles  of  traffic  congestion 
(LOS  F,  F,  &  E)  would  result.  Under  the 
no  build  condition,  8.9  miles  of 
congestion  would  remain  (LOS  F'.  F,  & 
E). 

However,  the  proposed  NHCH  does 
not  provide  sub^antial  traffic  relief  for 


the  entire  study  area.  Using  DOT’S  data 
and  models,  any  traffic  measurement — 
ADT,  LOS  for  intersections,  LOS  for 
road  segments — shows  modest  traffic 
improvements  for  the  NHCH.  In  the 
study  area  in  2010,  27.3  miles  of 
congestion  (LOS  E,  F,  and  F')  would 
remain.  Under  a  no  build  alternative 
39.7  miles  of  congestion  would  result. 

When  one  examines  the  vehicle  hours 
of  travel  (VHT),  it  appears  that  the 
partial  build  option  supplies  a 
substantial  portion  of  traffic  relief  that 
the  NHCH  would  provide.  'The  percent 
of  free-flow  traffic  would  be  69%  for  the 
NHCH  verses  66%  for  the  partial  build 
from  Route  102  north  to  the  Turnpike, 
The  following  table  summarizes  the 
congested  and  free-flow  hours  of  travel: 


Alternative 

1 

Free-flow  VHT  j 

Con¬ 

gested 

VHT 

No-Build 
(2010)  .. 

169,172  (50.1%)  i 

168,416 

Full  Build 
(2010)  .. 

! 

162,461  (68.5%)  \ 

74,727 

Partial 

Build 
(2010)  .. 

164,646  (65.7%)  | 

86,140 

dot’s  models  may  also  overestimate 
traffic  benefits  from  a  full  build 
highway.  For  example,  the  model 
assumes  the  same  future  traffic  growth 
in  the  study  area,  with  or  without  the 
highway.  l^A’s  experience  with  other 
highways  in  New  ^gland  suggests  that 
they  do  alter  land  use  and  development 
patterns.  We  have  no  reason  to  believe 
that  this  highway  would  be  any 
different.  If  the  highway  generates  more 
development,  the  corresponding 
increase  iii  traffic  could  increase  levels 
beyond  current  projections  for  the  full 
build  (or  reduce  projections  for  the  no 
build  option).  We  request  comment 
from  the  public  on  whether  the  highway 
will  likely  spur  additional  development 
and  traffic  ^wth. 

Increased  traffic  in  the  study  area 
resulting  from  the  NHCH  could  place 
additional  burdens  on  the  two  North- 
South  roads  in  the  region,  1-93  and 
especially  the  F.E.  Everett  Turnpike. 
Both  of  these  roads  are  proposed  for 
widening  in  the  near  future,  and  major 
portions  of  the  Turnpike  will  be  at  LOS 
F  conditions  even  after  expansion.  Even 
with  the  EIS  assuming  no  increased 
growth  in  traffic  caus^  by  the  highway, 
the  EIS  shows  that  parts  of  the  Turnpike 
already  experiencing  LOS  F  conditions 
will  receive  greater  traffic  volumes  once 
the  NHCH  is  in  place.  This  condition 
would  worsen  if  the  NHCH  generates 
additional  traffic  to  the  area. 

The  current  analysis  gives  little 
weight  to  toll  avoidance.  However,  this 


is  a  factor  that  could  cause  the  full  build 
to  reduce  congestion  less  than  projected 
in  the  CBD  because  the  Taylor’s  Falls 
Bridge,  the  primary  focal  point  of  traffic 
in  the  CBD,  would  be  the  only  non-toll 
road  remaining  in  New  Hampshire  to 
cross  the  Merrimack  River  south  of 
Manchester.  (The  Sagamore  Bridge, 
currently  free,  would  require  a  toll  once 
it  is  part  of  the  NHCH.)  Some  percentage 
of  vehicles  currently  using  the  Sagamore 
Bridge  would  avoid  paying  the  toll  by 
using  either  the  Taylor’s  Falls  Bridge,  or 
the  Tyngsborough  Bridge,  five  miles 
south  in  Massachusetts,  "rhe  EIS  did  not 
discuss  the  issue  of  tolls  and  toll 
avoidance,  and  EPA  requests  comment 
on  these  issues. 

In  summary,  the  proposed  highway 
would  only  provide  partial  traffic  relief 
for  the  overall  traffic  patterns  in  the 
greater  Nashua  area.  Other  measures  of 
reducing  traffic  volumes,  which  cause 
much  less  impact  to  the  environment, 
may  also  provide  some  portion  of  the 
relief  that  the  NHCH  would  provide. 
Such  measures  and  combinations  of 
measures  could  include  partial  build 
options,  traffic  demand  management 
measures  (TDM),  traffic  systems 
mEmagement  (TSM),  and  local 
improvements. 

Partial  Build  Options 

Partial  build  alternatives  would 
involve  constructing  one  or  more 
segments  of  the  NHCH  but  something 
short  of  the  full  highway  proposed  by 
DOT.  All  the  partial  build  alternatives 
discussed  below  have  substantially  less 
impact  to  wildlife  because  the  partial 
build  options  would  not  Augment  the 
10,000  acre  habitat  block,  would  not 
destroy  several  valuable  vernal  pools, 
and  it  would  avoid  nine  streams  and 
other  valuable  wetlands.  Partial  build 
alternatives  include: 

•  Southern  Bridge.  This  option  would 
be  an  expansion  of  the  Sagamore  bridge 
in  the  south  from  the  F.E.  Everett 
Turnpike  in  Nashua  to  Route  3A  in 
Hudson,  allowing  direct  access  from  the 
Turnpike  across  the  Merrimack  River  to 
Hudson. 

•  Two  Bridges.  This  option  would 
include  exp>ansion  of  the  Sagamore 
bridge  in  the  south  from  the  F.E.  Everett 
Turnpike  in  Nashua  to  Route  3A  in 
Hudson  and  construction  of  a  new 
bridge  in  the  north  also  from  the  F.E. 
Everett  Turnpike  in  Merrimack  to  Route 
3A  in  Litchfield.  'Thus,  it  would  provide 
a  new  crossing  of  the  Merrimack  River 
between  Nashua  and  Manchester. 

•  Partial  Build  to  Route  102.  Identical 
to  the  above  alternative,  this  option 
would  also  extend  the  northern  section 
two  miles  east  to  Route  102  in 
Litchfield. 
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•  Partial  Build  to  Route  111.  This 
alternative  is  the  same  as  above,  plus  an 
extension  of  the  northern  section 
another  four  miles  southeast  to  Route 
111. 

Partial  build  alternatives,  as  measured 
by  LOS  of  segments,  appear  to  do 
relatively  little  to  improve  traffic  in  the 
CBD.  However,  as  measured  by  average 
daily  traffic,  the  partial  build  option 
from  Route  102  north  to  the  F.E.  Everett 
Turnpike,  for  example,  would  provide 
over  50%  of  the  traffic  benefits  of  the 
full  build  in  the  CBD  and  over  75%  of 
the  traffic  benefits  of  the  full  build  for 
the  entire  traffic  network.  DOT  states  in 
several  documents  that  a  bridge  to  the 
north  would  provide  traffic  benefits  to 
the’study  area. 

However,  DOT  has  also  stated  that  the 
partial  build  options  will  not  provide 
traffic  relief  or  could  even  make  the 
traffic  situation  worse,  including  adding 
more  traffic  on  local  roads,  such  as 
Route  3A.  We  understand  that  local 
roads  in  the  area  will  be  busier  with 
more  cars  in  the  future,  but  that  may  be 
true  if  the  NHCH  is  built  as  well.  EP.A 
seeks  comment  on  this  issue  as  well. 

TDM/TSM  Measures 

Traffic  demand  measures  (TDM) 
reduce  the  number  of  vehicles  on 
roadways  especially  during  peak  travel 
times  when  the  worst  congestion  occurs. 
Traffic  system  management  (TSM)  refers 
to  infrastructure  improvements  to 
enhance  the  efficiency  of  vehicle 
movement. 

DOT  and  the  Nashua  Regional 
Planning  Commission  have  already 
made  important  strides  in  acquiring 
funds  in  recent  years  to  pursue  some 
TDM/TSM  measures.  Some  of  the 
projects  which  have  been  funded  or  for 
which  they  are  pursuing  funding 
include: 

1.  improving  traffic  circulation  at 
Taylor’s  Falls  Bridge 

2.  constructing  an  intermodal  transit 
facility  (downtown  Nashua) 

3.  expanding  existing  and  building  new 
park  and  ride  facilities 

4.  completing  a  statewide  plan  for  TDM. 
mass  transit,  and  high  occupancy 
vehicle  lanes  (HOV) 

5.  buying  old  railroad  corridors  for  bike 
and  walking  trails 

6.  building  an  HOV  lane  at  the  Bedford 
toll — 2  year  trial 

7.  providing  free  shuttle  bus  service 
along  Main  Street  in  Nashua  for  2 
years 

8.  improving  downtown  traffic 
circulation  in  Nashua 
Additional  and  expanded  TDM  and 

planning  techniques  for  managing  and 
reducing  peak  congestion,  which  appear 


to  have  the  greatest  potential  in  the 
greater  Nashua  area  include: 

(1)  organized  operation  of  mini-vans 
for  car-pooling  and  ride-sharing; 

(2)  better  management,  operation,  and 
extension  of  the  local  bus  system; 

(3)  changing  future  land  use 
development  patterns  to  encourage 
cluster  developments; 

(4)  parking  disincentives; 

(5)  removing  disincentives  to 
implement  and  utilize  mass  transit; 

(6)  extending  rail  service  to  the  greater 
Nashua  and  Manchester  area  from 
Boston; 

(7)  telecommunications  in  lieu  of 
travel;  and 

(8)  incentives  to  business  for 
implementing  staggered  work  hours  and 
many  of  the  measures  listed  above. 

It  is  important  that  TDM  measures  be 
combined  with  TSM  to  prevent  the 
improved  mobility  from  attracting  new 
users  and  leading  to  future  congestion 
problems.  Traffic  flow  improvements 
could  include  signal  system  timing/ 
optimization,  addition  of  turning  lanes, 
restrictions  of  single  occupant  vehicles 
(to  enhance  HOV  operations  and  attract 
users),  fringe  park  and  ride  lots,  and 
pedestrian/  non -motorized 
improvements. 

Local  road  improvements 

Local  improvements  include  anjlhing 
that  expands  capacity  on  the  basic 
existing  traffic  network,  for  example, 
improving  traffic  flow  across  the 
Taylor’s  Falls  Bridge.  While  some  TD'M/ 
TSM  measures  could  also  be  listed 
under  this  category,  other  local 
improvements  could  involve  adding 
additional  lanes,  overpasses,  mini¬ 
bypasses,  or  other  structural  changes. 
Since  the  EIS  does  not  focus  on  this 
issue  very  much,  EPA  would  appreciate 
comments  on  needed  improvements  to 
the  existing  traffic  network. 

D.  Mitigation 

The  current  mitigation  plan  consists 
of  avoiding,  minimizing  and 
compensating  for  environmental  losses. 
DOT  has  endeavored  to  minimize 
impacts  by  proposing:  1.  two  bridges 
and  five  box  culverts  at  some  of  the 
stream  locations;  2.  closed  drainage 
systems  to  divert  and  treat  runoff  in 
order  to  minimize  impacts  to  drinking 
water  resources;  3.  26'  median  widths  at 
wetland  locations;  4.  2:1  side  slopes  to 
minimize  impacts;  and  5,  two  retaining 
walls  to  reduce  impacts. 

The  compensatory  mitigation  portions 
of  the  plan  consist  of  the  following;  1. 
attempted  creation  or  restoration  of  44 
acres  of  wetlands  mainly  at  the  former 
Benson’s  Wild  Animal  Farm;  2.  bringing 
Merrill  Brook  above  ground  at  Benson’s; 


3.  constructing  water  detention  basins 
adjacent  to  the  roadway;  4.  preserving 
an  additional  100  acres  at  Benson’s  and 
135  acres  along  an  old  alignment  that 
DOT  owns  in  the  southern  portion  of 
the  site;  and  5.  protecting  water  supply 
by  capturing  part  of  the  runoff  from  the 
existing  F.E.  Everett  Turnpike. 

In  general.  DOT  has  proposed  a 
substantial  mitigation  plan,  especially  to 
minimize  impacts.  However,  ^A 
believes  that  the  environmental  benefits, 
especially  for  wildlife,  of  the  proposed 
compensation  plan  fall  well  short  of  the 
impacts  the  NHCH  would  cause.  While 
creation  and  restoration  may  be 
beneficial  to  the  aquatic  environment, 
especially  when  applied  at  a  low  value 
site  in  a  relatively  undisturbed 
landscape  setting,  wetland  creation 
suffers  from  both  theoretical  limitations 
and  practical  problems. 

First,  the  poor  track  record  associated 
with  wetland  creation  suggests  that  it 
would  be  unwise  to  rely  on  this 
mitigation  to  provide  all  of  the  intended 
benefits.  Some  wetland  functions,  such 
as  flood  storage,  can  normally  be 
replicated  successfully.  Attempts  to 
mitigate  wildlife  habitat  losses  have  met 
with  mixed  success,  and  benefit  only  a 
few  select  species.  There  has  been  little 
or  no  demonstrated  ability  to  recreate 
other  wetland  values  such  as 
groundwater  discharge  and  recharge  or 
the  complex  interactions  of  water,  soil 
and  plants  involved  in  the  uptake  and 
transformation  of  nutrients  and 
pollutants. 

DOT  has  made  an  effort  to  address 
this  uncertainty  by  offering  to  construct 
the  mitigation  at  Benson’s  before  the 
highway  can  proceed.  This  would  allow 
the  success  or  failure  at  Benson’s  to  be 
evaluated  with  greater  certainty.  EPA 
believes  that  demonstrating  success  at 
the  Benson’s  site  or  other  selected  sites 
prior  to  highway  construction  makes 
sense  and  should  be  part  of  any 
mitigation  plan  should  the  NHCH  be 
partially  or  fully  constructed.  However, 
even  if  successffil,  it  would  not  alter  the 
insufficiency  of  the  current  mitigation 
plan.  The  creation  site  borders  3  roads, 
including  the  busy  Route  111.  The 
potential  for  human  alteration  and 
disturbance,  from  off  road  vehicles  and 
other  human  intrusion,  would  remain, 
as  well  as  the  impacts  to  wildlife  from 
fragmentation  and  being  hit  by  cars  and 
trucks.  Thus,  restoring  the  site  would 
only  offset  a  modest  amount  of  the 
impacts  the  highway  would  cause  to 
uncommon  species  in  the  study  area. 

Second,  the  proposed  mitigation 
would  not  replace  many  lost  functions 
and  values.  It  would  not  compensate  for 
fragmenting  one  of  the  last  large 
undeveloped  tracts  remaining  in  the 
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study  area,  which  provides  an  oasis  for 
many  species  of  wildlife.  The  plan 
would  not  replace  riparian  streams, 
floodplains  or  the  spectrum  of  natural 
resource  values  these  areas  provide. 

Also,  it  would  do  little  to  offset  the  large 
indirect,  secondary,  and  cumulative 
impacts  the  highway  would  inevitably 
cause  or  contribute  to. 

While  preservation  cannot  replace  the 
direct  and  indirect  impacts  from 
fragmentation,  it  can  reduce  the  likely 
secondary  and  cumulative  impacts. 
However,  the  current  preservation 
proposal  appears  insuffrcient  to  provide 
substantial  environmental  benefits.  The 
100  acres  at  Benson’s,  while  useful  to 
buffer  the  creation  area,  would  be 
located  between  the  new  highway  and 
the  developed  portions  of  Hudson, 
providing  only  modest  wildlife  access 
and  benefits.  The  135  acres,  which  is 
part  of  the  old  right-of-way,  protects 
some  useful  habitat;  however,  it  is  a 
long  linear  parcel  and  some  of  it  lies 
inside  of  or  adjacent  to  the  NHCH. 

Three  areas  appear  to  be  especially 
valuable  and  vulnerable  to  secondary 
impacts  in  the  future:  (1)  the  5,000- 
10,000  acre  block  in  the  southeastern 
portion  of  the  study  area;  (2)  a  large 
wetland  and  upland  complex  in  the 
southern  part  of  Litchfield  and 
Londonderry,  containing  several  rare 
species  and  bordering  other  protected 
lands;  and  (3)  floodplain  forest  and 
farmland  along  the  Merrimack  River  in 
Litchfield.  We  request  comment  on  the 
adequacy  of  the  current  preservation 
package  and  whether  additional 
preservation  options,  such  as  portions  of 
those  described  above,  could  offset  the 
likely  secondary  and  cumulative 
impacts  of  the  highway. 

After  considering  the  project’s 
impacts  and  the  uneven  track  record  of 
wetland  creation  and  enhancement 
projects  to  compensate  for  projects 
involving  much  less  severe  impacts, 

EPA  has  concluded  that  the  adverse 
effects  of  the  highway  will  be  difficult 
to  mitigate  sufficiently  to  render  them 
environmentally  acceptable.  The 
mitigation  plan  described  in  the  EIS  and 
other  documents  would  not  comj>ensate 
for  the  severe  impacts  to  wildlife  which 
the  project  would  cause. 

V.  Proposed  Determination 

Based  on  the  current  proposal,  the 
Regional  Administrator  proposes  to 
recommend  that  the  discharge  of 
dredged  or  fill  material  into  wetlands 
and  other  waters  associated  with  the 
Nashua-Hudson  Circumferential 
Highway  be  prohibited.  This  action 
would  not  prohibit  other  uses  of  the  ^ 
land  on  the  alignment,  nor  w'ould  it 


preclude  possible  permitting  of  partial 
build  alternatives. 

This  proposed  determination  is  based 
primarily  on  the  adverse  impacts  to 
wildlife.  EPA  has  already  concluded 
and  stated  in  previous  letters  that  the 
project  would  cause  or  contribute  to 
significant  degradation  of  waters  of  the 
United  States  and  violate  the  §  404(b)(1) 
Guidelines.  It  would  directly  destroy  40 
acres  of  wetlands  in  an  area  beset  with 
cuihulative  impacts,  and  will  degrade 
additional  wetlands  through  secondary 
and  indirect  impacts.  Based  on  current 
information,  the  Regional  Administrator 
has  reason  to  believe  that  the  adverse 
impacts  of  the  Nashua-Hudson 
Circumferential  Highway  would  be 
unacceptable.  Moreover,  these  impacts 
may  be  in  part  avoidable. 

VT.  Solicitation  of  Comments 

EPA  solicits  comments  on  all  issues 
discussed  in  this  notice.  In  particular, 
we  request  information  on  the  likely 
adverse  impacts  to  wildlife  and  other 
functional  values  of  the  streams  and 
wetlands  at  the  site.  We  also  seek 
information  pertaining  to  plants, 
animals  and  hydrology  of  the  site  and 
adjacent  lands.  All  studies  of  the  natural 
resource  values  of  the  area  or  informal 
observations  would  be  helpful. 
Information  on  species  or  communities 
of  regional  and/or  statewide  importance 
would  be  especially  useful. 

While  the  significant  loss  of  wildlife 
habitat  serves  as  EPA’s  main  basis  for 
this  proposed  404(c)  determination. 

New  England  has  additional  concerns 
with  the  proposed  project  including 
water  quality  and  drinking  water 
impacts,  alternatives,  and  mitigation.  In 
particular,  EPA  solicits  comments  on 
particular  aspects  of  the  project 
including: 

(1)  The  presence  and  likely  impacts  to 
fish  and  wildlife  resources  using  the 
study  area; 

(2) The  potential  for  indirect  impacts 
from  the  NHCH  to  fish  and  wildlife 
resources,  such  as  fragmentation,  noi.se 
and  roadkill; 

(3)  The  extent  to  which  local  roads 
and  other  disturbances  have  or  have  not 
fragmented  the  study  area; 

(4)  The  extent  to  which  the  bridges 
and  culverts  would  or  would  not 
provide  for  the  movement  of  animals; 

(5)  The  potential  for  secondary 
wetland  losses,  through  additional 
development  that  w'ould  benefit  from 
access  to  the  highway; 

(6)  Evidence  of  past  and  likely  future 
cumulative  impacts  to  the  aquatic 
environment; 

(7)  Information  on  potential  for 
drinking  water  and  other  water  quality 
impacts; 


(8)  Information  on  whether  the  new 
highway  would  generate  additional 
traffic  and  land  use  changes  compared 
to  a  no-build  alternative; 

(9)  The  extent  to  which  additional 
traffic  would  travel  across  the  Taylor’s 
Falls  Bridge  and  the  Tyngsborough 
Bridge  to  avoid  paying  tolls  on  the 
Sagamore  Bridge  or  the  northern  bridge. 

(10)  The  extent  to  which  partial  build 
options  would  provide  traffic  relief  or 
make  the  traffic  situation  worse, 
including  adding  more  traffic  on  local 
roads,  such  as  Route  3A; 

(11)  The  effectiveness  or  lack  of 
effectiveness  of  the  NHCH  in  reducing 
traffic  congestion; 

(12)  Information  on  the  availability  of 
less  environmentally  damaging 
practicable  alternatives  to  satisfy  the 
basic  project  purpose — ^reducing  traffic 
congestion  in  the  greater  Nashua  area — 
taking  into  account  cost,  technology, 
and  logistics; 

(13)  The  extent  to  which  local 
improvements,  such  as  adding 
additional  lanes,  overpasses,  and  mini¬ 
bypasses,  could  provide  traffic  relief; 

(14)  The  effectiveness  of  TDM/TSM  in 
reducing  traffic  under  a  no  build  or 
partial  build  alternative.  If  a  full  build 
is  permitted,  what  TDM/TSM  solutions 
should  be  implemented  and  wby?; 

(15)  Information  on  the  current 
mitigation  plan  and  whether  it  would 
replace  the  functions  and  values  of  the 
aquatic  habitats  destroyed  or  degraded; 

(16)  The  potential  for  a  different  or 
supplemental  mitigation  plan  which 
could  reduce  the  direct  and  indirect 
impacts  of  the  NHCH  to  an 
environmentally  acceptable  level. 
Mitigation  could  involve  avoidance,  by 
bridging  for  example,  additional 
wetland  creation,  habitat  preservation, 
additional  water  quality  mitigation 
measures,  watershed  and  aquifer 
preservation,  up-front  success 
requirements  or  other  factors. 
Recommendations  of  appropriate  sites 
are  encouraged. 

(17)  The  current  preservation  package 
and  additional  preservation  options, 
and  whether  the  protection  could  offset 
the  likely  secondary  and  cumulative 
impacts  of  the  highway. 

The  record  will  remain  open  for 
comments  until  December  6, 1994.  All 
comments  will  be  fully  considered  in 
reaching  a  decision  to  either  withdraw 
the  proposed  determination  or  forward 
to  EPA  Headquarters  a  recommended 
determination  to  prohibit  or  restrict  the 
use  of  the  wetlands  as  a  disposal  site  for 
construction  of  Nashua-Hudson 
Circumferential  Highway. 

FOR  FURTHER  INFORMATION  CONTACT*.  Mr. 
Mark  J.  Kern,  U.S.  E.P.A.,  JFK  Federal 
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Building,  WWP,  Boston.  MA  02203- 
2211,  (617)  565-4426. 

John  P.  DeViilars, 

Hegional  Administrator,  New  England  Region. 
IFR  Doc.  94-26510  Filed  10-25-94:  8:45  am) 
BILLING  CODE  $S60-60-P 


[OPP-00394;  FRL-4917-1] 

Interim  Policy  for  Particle  Size  and 
Limit  Concentration  Issues  in 
inhalation  Toxicity  Studies;  Notice  of 
Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  making  available  to  all 
interested  parties,  an  Interim  Policy  for 
Particle  Size  and  Lindt  Concentration 
Issues  in  Inhalation  Toxicity  Studies 
which  deals  with  several  of  the  most 
controversial  issues  encountered  in 
inhalation  toxicity  studies.  It  offers 
recommendations  regarding  aerosol 
particle  size,  limit  concentrations  in 
acute  studies,  revised  Toxicity 
Categories,  inhalation  chamber 
selection,  and  reporting  of  analytical 
concentrations  for  formulations. 

DATES:  The  Interim  Policy  is  effective 
October  26, 1994. 

ADDRESSES:  Copies  of  the  Interim  Policy 
for  Particle  Size  and  Limit 
Concentration  Issues  in  Inhalation 
Toxicity  Studies,  identihed  with  the 
docket  control  number  “OPP-00394” 
can  he  obtained  by  mail  from:  Public 
Docket  and  Freedom  of  Information 
Section,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SWt,  Washington,  DC  20460.  In 
person:  Public  Docket  and  Freedom  of 
information  Section,  Field  Operations 
Division,  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway.  Arlington,  VA. 
(703) 305-5805. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  John  E.  Whalan  or  John  C.  Redden. 
Health  Effects  Division  (7509C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  locations 
and  telephone  numbers:  John  E. 

Whalan,  Rm.  828C,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-6511  or  John  C.  Redden,  Rm. 
7181,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  30.5- 
7727. 

SUPPLEMENTARY  INFORMATION:  Toxicity 
Guidelines  for  inhalation  studies  were 
issued  in  1982.  Since  then,  numerous 
inadequacies  have  been  identified, 
particularly  with  regards  to  aerosol 
particle  size  and  limit  concentration 


requirements.  In  1991,  EPA’s  Healtli 
Effects  Division  (HED)  requested  public 
comments  on  its  Inhalation  Guidelines. 
These  critiques,  combined  with 
numerous  interviews  with  inhalation 
toxicologists,  demonstrated  these  issues 
to  be  universal  concerns.  HED  evaluated 
the  state  of  the  science  with  particular 
emphasis  on  the  physical  and  biological 
realities  of  performing  inhalation 
toxicity  studies.  The  results  of  this 
investigation  led  to  an  Interim  Policy 
which  considers  four  major  areas  of 
controversy; 

1.  Particle  size  requirements  for 
aerosol  products. 

2.  Limit  concentration  for  aerosols, 
gases,  and  vapors  in  acute  studies,  and 
revised  Toxicity  Categories.  ' 

3.  Selection  of  appropriate  inhalation 
chambers. 

4.  Reporting  of  analytical 
concentration  for  formulations. 

The  Interim  Policy  was  presented  to 
a  Science  Advisory  Panel  on  December 
15, 1993,  for  comment.  The  Final  Report 
of  the  Joint  FIFRA  Scientific  Advisory 
Panel  and  Science  Advisory  Board 
Meeting  states  that,  “The  Panel  concurs 
with  the  Agency’s  recommendations 
and  further  that  these  guideline 
revisions  reflect  the  current  state-of-the- 
art  for  inhalation  toxicity  tests  which 
are  consistent  with  aerosol  toxicology.” 

Rather  than  waiting  for  a 
comprehensive  revision  of  the 
inhalation  guidelines,  EPA  has  chosen 
to  disseminate  the  Interim  Policy  at  this 
time  because  its  recommendations  have 
significant  impact  on  the  performance  of 
studies  and  regulation  of  pesticide 
products. 

List  of  Subjects 

Environmental  protection.  Inhalation 
toxicity. 

Dated:  October  13, 1994. 

Richard  O.  Schmitt, 

Director,  Health  Effects  Division,  Office  of 
Pesticide  Proffvms. 

IFR  Doc.  94-26194  Filed  10-25-94;  8:45  ami 
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Statement  of  Policy  for  Minor 
Amendments;  Notice  of  Availability 
and  Request  for  Comments 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  is  soliciting  comments 
on  a  proposed  policy  which  streamlines 
the  registration  process  by  identifying 
minor  registration  amendments  which 
may  be  (1)  submitted  as  notifications. 


(2)  not  submitted  at  all  (non¬ 
notifications).  or  (3)  which  can  be 
processed  faster  if  they  are  minor 
formulation  changes.  That  policy  is 
described  in  a  draft  Pesticide  Regulation 
(PR)  Notice  entitled.  “Notifications. 
Non-Notifications  and  Minor 
Formulation  Amendments."  Interested 
parties  may  request  this  document  as 
described  in  the  ADDRESSES  unit  of 
this  notice. 

DATES:  Written  comments,  identified  by 
the  docket  number  {OPP-003971,  must 
be  received  on  or  before  December  12, 
1994. 

ADDRESSES:  The  PR  Notice  is  available 
from  Sherada  Hobgood,  By  mail: 
Registration  Support  Branch. 

Registration  Division  (7505W).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  6th  Floor,  CS-1, 
2800  Crystal  Drive  North.  Arlington. 

VA.  (703)  308-8352. 

Submit  written  comments  to:  By  mail: 
Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  In  person  bring  comments  to; 
Rm.  1128,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment(s)  that  does  not 
c;ontain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sherada  Hobgood  (7505W). 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number; 
6th  Floor,  CS-1,  2800  Crystal  Drive 
North,  Arlington,  VA.  (703)  308-8352. 
SUPPLEMENTARY  INFORMATION:  The 
Agency  is  proposing  to  expand  the 
current  list  of  amendment  actions  which 
may  be  accomplished  without  prior 
Agency  approval.  The  policy  will 
streamline  the  registration  process  to 
allow  certain  minor,  low  risk 
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amendments  to  be  achieved  by 
notification,  non-notification  or  by 
accelerated  review.  If  adopted,  this 
policy  would  speed  the  approval  of 
such  amendments  and  ftw  Agency 
resources  to  focus  on  more  important 
actions  while  maintaining  protection  to 
public  health  and  the  environment. 

This  Federal  Register  notice 
announces  the  availability  of  the  draft 
PR  Notice  and  solicits  comment  on  the 
proposed  policy.  In  particular,  the 
Agency  invites  comment  on  the 
following  issues: 

1.  A  process  for  accelerating  the 
processing  of  minor  formulation 
amendments  is  being  proposed  to  speed 
up  the  review  of  changes  of  inert 
ingredients  which  are  believed  not  to 
change  the  toxicological  or  chemical 
properties  of  products.  What  are  the 
strengths  and  weaknesses  of  this 
approach? 

2.  A  certification  statement  is  being 
proposed  which  would  be  submitted 
with  each  notification  indicating  that 
the  amendment  complies  with  the  PR 
Notice,  that  a  product  may  be  subject  to 
enforcement  action  or  cancellation  by 
order  without  a  hearing  if  it  is  not 
consistent  with  the  PR  Notice.  The 
intent  of  this  certification  is  to  assure 
registrants  comply  with  the  notice  and 
that  they  understand  the  consequences 
of  not  complying.  What  are  the  pros  and 
cons  of  the  certification  statement? 

3.  EPA  proposes  allowing  several 
additional  kinds  of  amendments  to  be 
accomplished  by  notification — addition 
of  pests,  addition  of  non-food,  indoor 
sites,  and  addition  of  directions  related 
to  packaging.  Changes  in  directions  for 
use  is  currently  prohibited  by  40  CFR 
151.46(b)(1).  Does  EPA  have  discretion 
to  allow  the  proposed  changes  under  40 
CFR  152.44(b)(1)? 

After  reviewing  public  comments 
received,  EPA  may  make  changes  to  the 
Policy  and  revise  the  draft  PR  Notice 
prior  to  release. 

List  of  Subjects 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests. 

Dated:  October  13, 1994. 

Steven  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  94-26192  Filed  10-25-94;  8:45  am) 
BILLING  CODE  6660-60-^ 


IFRL-5097-31 

Effluent  Guidelines  Task  Force  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Effluent  Guidelines  Task 
Force,  an  EPA  advisory  committee,  will 
hold  a  meeting  to  discuss  improvements 
to  the  Agency’s  Effluent  Guidelines 
Program.  The  meeting  is  open  to  the 
public. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  November  15, 1994,  from  9:00 
am  to  5:00  pm,  and  Wednesday, 
November  16, 1994,  from  9:00  am  to 
3:00  pm. 

ADDRESSES:  The  meeting  will  take  place 
at  the  National  Governors  Association 
Hall  of  the  States,  Room  333,  444  North 
Capitol  Street,  Washington,  D.C. 
Comments  may  be  sent  to  Sheila  Frace, 
Effluent  Guidelines  Task  Force,  Office 
of  Water  (4303),  EPA,  401  M  Street, 

S.W,,  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Frace  at  202-260-7120,  fax  202- 
260-7185. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  the  Environmental 
Protection  Agency  gives  notice  of  a 
meeting  of  the  Effluent  Guidelines  Task 
Force  (EGTF).  The  EGTF  is  a 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  the  external 
policy  advisory  board  to  the 
Administrator  of  EPA. 

The  EGTF  was  established  in  July  of 
1992  to  advise  EPA  on  the  Effluent 
Guidelines  Program,  which  develops 
regulations  for  dischargers  of  industrial 
wastewater  pursuant  to  Title  III  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.). 
The  Task  Force  consists  of  members 
appointed  by  EPA  from  industry,  citizen 
groups,  state  and  local  government,  the 
academic  and  scientific  communities, 
and  EPA  regional  offices.  The  Task 
Force  was  created  to  offer  advice  to  the 
Administrator  on  the  long-term  strategy 
for  the  effluent  guidelines  program,  and 
particularly  to  provide 
recommendations  on  a  process  for 
expediting  the  promulgation  of  effluent 
guidelines.  The  Task  Force  generally 
does  not  review  specifit  effluent 
guideline  regulations  currently  under 
development. 

The  meeting  agenda  will  include 
continued  discussions  on  draft 
recommendations  concerning 
subcategorization  of  industries  in 
effluent  guidelines.  There  will  also  be 
consideration  of  a  draft  report  on 


methodology  for  conducting 
preliminary  industry  studies. 

The  meeting  is  open  to  the  public. 
Limited  seating  for  the  public  is 
available  on  a  first-come,  first-served 
basis.  The  public  may  submit  written 
comments  to  the  Task  Force  regarding 
improvements  to  the  Effluent 
Guidelines  program.  Comments  should 
be  sent  to  EPA  at  the  above  address. 
Comments  submitted  will  be 
transmitted  to  Task  Force  members  for 
consideration. 

Dated:  October  21, 1994. 

Eric  Strassler, 

Designated  Federal  Official,  Effluent 
Guidelines  Task  Force. 

IFR  Doc.  94-26550  Filed  10-25-94;  8:45  am) 
BILLING  CODE  6560-60-P 

[FRL-5094-8] 

Review  of  Ecological  Assessment 
Case  Studies  From  a  Risk  Assessment 
Perspective  Volume  11 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  a  report  entitled  “Review 
of  Ecological  Assessment  Case  Studies 
from  a  ELisk  Assessment  Perspective 
Volume  II”.  The  report  includes  five 
peer-reviewed  case  studies  that  explore 
the  relationship  between  the  ecological 
risk  assessment  process  as  described  in 
the  EPA  report  “Framework  for 
Ecological  Risk  Assessment”  (EPA  630/ 
R-92/001)  and  several  types  of 
ecological  assessments  done  by  EPA  and 
others.  The  report  is  a  companion 
volume  to  a  previously  published  set  of 
12  case  studies  (“Review  of  Ecological 
Assessment  Case  Studies  from  a  Risk 
Assessment  Perspective”,  EPA/630/R- 
92/005). 

ADDRESSES:  To  obtain  a  single  copy  of 
the  report,  interested  parties  should 
contact  the  ORD  Publications  Office, 
CERI,  U.S.  Environmental  Protection 
Agency,  26  West  Martin  Luther  King 
Drive,  Cincinnati,  OH  45268,  Tel:  (513) 
569-7562,  FAX:  (513)  569-7566.  Please 
provide  your  name  and  mailing  address, 
and  request  the  document  by  the  title 
and  EPA  number  (EPA/630/R-94/003). 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
van  der  Scbalie,  U.S.  Environmental 
Protection  Agency  (8101),  401  M  Street, 
SW.,  Washington,  IX^  20460,  Telephone 
(202) 260-6743. 

SUPPLEMENTARY  INFORMATION:  In  1993, 
EPA’s  Risk  Assessment  Forum 
published  an  evaluation  of  12  ecological 
assessment  case  studies  from  a  risk 
perspective  (“Review  of  Ecological 
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Assessment  Case  Studies  from  a  Risk 
Assessment  Perspective”,  EPA/630/R- 
92/005).  To  complement  this  original  set 
of  case  studies,  five  new  case  studies 
were  developed  and  peer  reviewed  to 
provide  further  insight  into  the 
ecological  risk  assessment  process.  The 
new  case  studies  expand  the  range  of 
the  first  case  study  set  by  including 
different  kinds  of  stressors 
(radionucUdes,  genetically-engineering 
organisms,  and  physical  alteration  of 
wetlands)  and  programmatic  approaches 
(Pre-Manufacture  Notice  assessments 
under  the  Toxic  Substances  Control  Act 
and  the  EPA’s  Environmental 
Monitoring  and  Assessment  Program). 
Both  case  studies  reports  provide  useful 
perspectives  concerning  the  application 
of  ecological  risk  assessment  principles 
to  a  range  of  problems. 

Dated:  August  30, 1994. 

Carl  Gerber, 

Assistant  Administrator  for  Research  and 
Development. 

(FR  Doc.  94-26514  Filed  10-25-94;  8:45  am) 
BILLING  CODE  6560-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-296;  FCC  94-256] 

Simplification  of  the  Depreciation 
Prescription  Process 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice:  further  order  inviting 
comments. 

SUMMARY:  The  Federal  Commimications 
Commission  has  adopted  a  Further 
Order  Inviting  Comments  on  selected 
accounts  and  proposed  projection  life 
and  future  net  salvage  ranges  for  use  by 
local  exchange  carriers  (LECs)  regulated 
under  its  price  cap  regidatory  scheme. 
The  Further  Order  Inviting  Comments 
identifies  eight  accounts  for  which  the 
Commission  proposes  to  establish 
ranges  for  use  beginning  in  1995.  The 
Commission  has  also  proposed  different 
simplification  methods  for  four  other 
accounts.  The  rule  change  is  intended  to 
lessen  the  depreciation  prescription 
burden  on  price  cap  LECs  in  light  of 
regulatory  and  market  changes  without 
sacrificing  protection  for  consumers. 
OATES:  Comments  are  due  on  Noven’ber 
14. 1994.  Reply  comments  are  due  on 
December  14, 1994. 

ADDRESSES:  All  comments  should  be 
filed  with  the  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Washington,  DC  20554.  A  copy  should 
be  sent  to  Fadna  K.  Franklin, 


Accoimting  and  Audits  Division,  2000  L 
Street  NW.,  Washington,  DC  20036. 

FOR  FURTICR  INFORMATION  CONTACT: 

Fatina  K.  Franklin,  Common  Carrier 
Bureau,  Accounting  and  Audits 
Division,  (202)  418-0840. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Further 
Order  Inviting  Comments  on 
Simplification  of  the  Depreciation 
Prescription  Process,  CC  Docket  No.  92- 
296,  FCC  94-256,  adopted  October  7, 
1994  and  released  October  11, 1994.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hoitrs  in  the 
FCC  Dockets  Branch  (Room  230),  1919 
M  Street  NW.,  Washin^on,  DC.  The  full 
text  will  be  published  in  the  FCC  Record 
and  may  also  be  purchased  fiom  the 
Commission’s  copy  contractor. 
International  Transcription  Services, 
Room  246, 1919  M  Street  NW., 
Washington,  DC  20554. 

Summary 

1.  On  September  23, 1993,  we 
adopted  streamlined  depreciation 
prescription  procedures  for  the  local 
exchange  carriers  (“LECs”)  regulated 
under  our  price  cap  incentive  regulatory 
plan.^  'These  procedures  require  us  to 
establish  ranges  for  the  future  net 
salvage  and. projection  life  estimates  that 
are  used  to  compute  depreciation  rates 
for  plant  categories.  The  new 
procedures  generally  permit  price  cap 
LECs  to  make  streamlined  filings  for 
changes  in  depreciation  rates  for  these 
categories,  as  long  as  these  estimates  fall 
within  the  prescribed  ranges.  In  our 
Second  Report  and  Order,  59  FR  35632 
(July  13, 1994),  we  adopted  underlying 
factor  ranges  for  22  depreciation  rate 
categories.  By  this  Further  Order 
Inviting  Comments,  we  invite  comments 
on  our  proposals  for  setting  ranges  fw 
the  remaining  12  plant  categories. 

2.  Prior  fo  adoption  of  the 
Depreciation  Simplification  Order,  the 
depreciation  prescription  process 
required  carriers  to  submit  extensive 
data  to  support  the  underlying 
depreciation  basic  factors  that  are  the 
future  net  salvage,  projection  life,  and 
survivor  curve  estimates  used  to 
compute  proposed  depreciation  rates. 
These  data  requirements  often  resulted 
in  voluminous  submissions,  consisting 
of  up  to  25  pages  of  analysis  for  each  of 
34  plant  categories.  In  recognition  of  the 
regulatory,  technological,  and  market 
changes  ^at  price  cap  LECs  face,  we 
decided  to  simplify  the  process  by 


'  SimpliGcation  of  the  Depreciation  Prescription 
Process,  Report  and  Order,  8  FCC  Red  8025  (19931 
iDepreciation  Simplification  Order),  58  FR  58788 
(November  4, 1993). 


establishing  ranges  that  specify 
maximum  and  minimum  amounts  for 
two  of  the  basic  depreciation  factors,  the 
future  net  salvage  and  projection  life 
estimates.  Under  our  new  process,  if  a 
price  cap  LEG  meeting  the  requisite 
criteria  selects  future  net  salvage  and 
projection  life  estimates  that  are  within 
the  established  ranges,  it  need  not 
submit  the  detailed  supporting  data 
otherwise  required.  In  addition,  under 
the  new  procedures,  price  cap  LECs  can 
change  these  basic  factors  annually,  as 
opposed  to  the  current  triennial 
represcription  cycle.  These  streamlined 
procedures  are  intended  to  simplify  the 
depreciation  process,  achieve 
administrative  savings,  and  allow  the 
price  cap  LECs  greater  flexibility  in  the 
depreciation  process,  while  continuing 
an  appropriate  oversight  of  their 
depreciation  rates. 

3.  We  determined  that  the  new, 
streamlined  procedures  should  be 
implemented  in  two  phases,  beginning 
with  the  accounts  most  readily 
adaptable  to  the  range  approach.  We 
have  completed  phase  one  of  the 
streamlining  process  and  adopted 
ranges  for  22  plant  categories.  We  now 
begin  phase  two  by  proposing  ranges  for 
eight  of  the  remaining  categories.  If  we 
implement  these  proposals,  we  will 
have  established  ranges  of  projection 
life  and  future  net  salvage  factors  for  30 
of  the  34  plant  categories.  These  plant 
categories  represent  85%  of  the  total 
plant  investment.  In  addition,  we 
propose  in  this  notice  alternate 
simplified  procedures  for  the  other  four 
accounts.  We  solicit  public  comment  on 
the  following  proposals  for  phase  two. 

4.  We  propose  to  establish  ranges  for 
eight  of  the  remaining  twelve  plant 
categories.  (See  Appendix).  In  the 
Depreciation  Simplification  Order,  we 
set  forth  a  niunber  of  specific  data  that 
should  be  considered  in  establishing  the 
projection  life  and  future  net  salvage 
ranges,  and  we  used  these  data  to 
formulate  the  ranges  fisted  in  the 
attached  Appendix.  For  each  plant 
category,  we  first  developed  a  range  of 
one  standard  deviation  from  the  mean  of 
each  of  the  projection  fife  and  the  future 
net  salvage  basic  factors  underlying  the 
currently  prescribed  LEC  depreciation 
rates.  We  then  determined  whether 
there  are  technological  trends  or  recent 
changes  in  carrier  investment  plans  that 
might  not  be  fully  reflected  in  the  LECs’ 
prescribed  factors.  Finally,  we 
considered  the  number  of  LECs  with 
basic  factors  that  fall  within  the  initial 
ranges  and  altered  the  ranges  where 
appropriate.  We  recognized,  however, 
that  these  specifically  enumerated  data 
must  be  considered  in  fight  of  our 
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obligation  to  prescribe  reasonable 
depreciation  rates: 

We  wish  to  make  the  ranges  wide  enough 
to  accommodate  a  significant  number,  if  not 
all,  of  the  LECs.  On  the  other  hand,  we  must 
not  make  the  ranges  so  wide  that  they  would 
no  longer  enable  us  to  exercise  effective 
oversight  of  depreciation  rates. 

Thus,  in  developing  the  proposed 
ranges,  we  considered  both  the  specific 
data  enumerated  in  the  Depreciation 
Simplification  Order  and  our  overriding 
responsibility  to  prescribe  reasonable 
depreciation  rates.  We  set  forth  in  the 
Appendix  our  proposed  projection  life 
and  future  net  salvage  ranges  for  these 
light  plant  categories. 

5.  We  do  not  propose  to  establish 
ranges  for  Account  2211,  Analog 
Electronic  Switching:  Account  2215, 
Electro-mechanical  Switching:  and 
Account  2431,  Aerial  Wire.  These  are 
“dying  accounts”  as  LECs  are  replacing 
the  plant  in  these  accounts  with  newer 
technologies.  The  LECs  are  rapidly 
phasing  out  this  obsolete  equipment  in 
accordance  with  specific  retirement 
schedules  that  are  based  on  company 
plans  to  modernize  their  networks. 
Depreciation  rates  for  this  equipment 
can  be  readily  calculated  from  these 
retirement  schedules.  We  believe  that 
depreciation  rates  for  such  equipment 
that  are  based  upon  a  LECs  specific 
retirement  plans  are  more  accurate  than 
rates  based  upon  national  averages. 
Moreover,  the  calculations  are  less 
complicated  than  those  for  other  plant 
accounts,  since  detailed  statistical 
analyses  are  not  required  to  forecast 
lives. 

6.  In  addition,  we  do  not  propose  to 
set  ranges  for  Account  2121,  Buildings. 
For  depreciation  study  purposes,  we 
have  permitted  the  LECs  to  subdivide 
this  account  and  estimate  lives  for  each 
subcategory.  Moreover,  we  allowed  the 
LECs  flexibility  to  develop  individual 
methods  of  categorization.  As  a  result, 
some  LECs  subdivided  this  account 
based  on  the  size  of  the  buildings,  some 
by  location,  and  others  based  on  use. 
Because  of  the  significant  differences 
among  the  categorization  methods,  the 
LECs’  current  basic  factors  for  the 


subaccounts  cannot  be  used  to  establish 
nationwide  ranges.  If  ranges  are  to  be 
developed  for  the  buildings  account,  the 
LECs’  data  must  be  recast  into  new, 
uniform  subcategories. 

7.  We  believe  that  the  cost  of 
establishing  such  subcategories  would 
outweigh  the  benefits.  The  LECs  have 
indicated  that  the  cost  of  compiling  the 
information  necessary  to  develop  new 
subcategories  would  be  substantial. 
Moreover,  the  LECs  do  not  have  plans 
to  add  or  retire  a  significant  number  of 
buildings  in  the  next  few  years.  As  a 
result,  the  underlying  depreciation 
factors  applicable  to  Account  2121 
likely  will  not  change,  and  an  extensive 
analysis  of  the  building  account 
probably  will  not  be  necessary  within 
the  next  few  years.  Accordingly,  we 
propose  to  maintain  the  basic  factors 
underlying  the  current  prescribed 
depreciation  rates  for  the  buildings 
account,  until  our  three-year  range 
review  when  we  will  reconsider 
whether  ranges  would  be  appropriate 
for  this  account.  In  the  interim,  we 
believe  that  the  data  required  under  the 
streamlined  procedures  will  be 
adequate,  and  we  propose  to  require 
that  the  price  cap  LECs  provide  only 
these  data  for  the  buildings  account. 

8.  This  is  a  non-restrictcd  notice  and 
comment  rulemaking  proceeding.  Ex 
Parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission’s  rules. 

9.  We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  does  not  apply 
to  this  proceeding  because  if  the 
proposals  in  this  Order  Inviting 
Comments  are  adopted,  there  will  not  be 
a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibility  Act.  Because 
of  the  nature  of  local  exchange  and 
exchange  access  service,  the 
Commission  has  concluded  that  small 
telephone  companies  are  dominant  in 
their  fields  of  operation  and  therefore 
are  not  “small  entities”  as  defined  by 
that  Act.  The  Secretary  shall  send  a 
copy  of  this  Order  Inviting  Comments, 
including  this  certification,  to  the  Chief 

Proposed  accounts  and  Ranges 


Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  that  Act. 

10.  We  invite  comment  on  the 
proposals  set  forth  above.  Pursuant  to 
applicable  procedures  set  forth  in 
Sections  1.415  and  1.419  of  the 
Commission’s  Rules,  interested  parties 
may  file  comments  on  or  before 
November  14, 1994,  and  reply 
comments  on  or  before  December  14, 
1994.  To  file  formally  in  this 
proceeding,  interest^  parties  must  file 
an  original  and  four  copies  of  all 
comments  and  reply  comments.  If 
commenters  want  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  they  must  file  an  original 
plus  nine  copies.  Interested  parties 
should  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  D.C.  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission’s  copy  contractor. 
International  Transcription  Services. 
Room  246, 1919  M  Street,  N.W 
Washington,  D.C.  20554.  We  also  ask 
that  parties  send  a  courtesy  copy  of  their 
comments  to  the  Accounting  and  Audits 
Division,  2000  L  Street,  N.W., 
Washington,  D.C.  20036.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Washington,  D.C.  20554. 

11.  Accordingly,  It  is  Ordered, 
pursuant  to  Sections  1, 4(i),  4(j),  and 
220(b)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §§  151, 
154(i),  154(j),  and  220(b),  that  Notice  is 
Hereby  Given  of  proposed  plant 
accounts  for  which  basic  factor  ranges 
should  be  established  and  the  ranges 
proposed  for  those  accounts  to  be  used 
in  the  depreciation  prescription  process 
as  described  in  the  Depreciation 
Simplification  Order. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 


i 

Account  No. 

! 

1  Account  name  ! 

1 

1 

Deprecia-  1 
1  tion  rate  I 
category  j 

1 

Projection  life  range 
(years) 

Future  net  salvage  range 
(percent) 

Low 

High 

Low 

1  High 

2220  . 

Digital  switching  . | 

i  Digital 

16 

18 

0 

5 

i 

i  Switching 

2220  . 

Operator  systems  . 

Combined 

8 

12 

0 

5 

2232  . 

Circuit  equipment . 

Digital 

11 

13 

0 

i  5 

2411  . 

Poles . 

P^es 

25 

35 

-75 

-50 

2421  . 

Aerial  Cable  . 

Metallic 

20 

26 

-35 

-10 
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Proposed  Accounts  and  Ranges— Continued 


Account  No. 

Account  name 

Deprecia¬ 
tion  rate 
category 

Projection  life  range 
(years) 

Future  net  salvage  range 
(percent) 

Low 

High 

Low 

High 

2423  . 

RitriAH  CahlA 

20 

26 

-10 

Q 

2426  . . 

IntrAhiiilding  nAtwnrk  raNe  . 

20 

25 

-30 

-5 

2426  . . 

Intrabuilding  network  cable . 

Non-metallic 

25 

30 

-15 

0 

IFR  Doc.  94-26489  Filed  10-25-94;  8:45  am] 

BILLING  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1 042-DR] 

Georgia;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Georgia  (FEMA- 
1042-DR),  dated  October  19, 1994,  and 
related  determinations. 

EFFECTIVE  DATE:  October  19, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  19, 1994,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Georgia,  resulting 
from  severe  weather,  heavy  rains,  flooding, 
high  winds  and  tornadoes  on  October  1, 

1994,  and  continuing,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
(“the  Stafford  Act”).  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Georgia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  added  at  a  later  date,  if 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  will  be  limited  to 
75  percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 


Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Glenn  C.  Woodard  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Georgia  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bryan,  Camden,  Chatham,  Decatur, 
Grady  and  Tift  Counties  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

(FR  Doc.  94-26548  Filed  10-25-94;  8:45  am) 
BILUNQ  CODE  e718-02-M 


Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration,  FEMA. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
fi-om,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  November  25, 1994. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  room  840,  Washington,  D.C. 
20472,  (fax)  (202)  646-^536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  see 
Supplementary  Information  below. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch,  United  States  Fire 


Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727,  (301)  447-1272. 

SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Tuesday,  November  29, 

1993,  58  FR  62718,  and  published 
changes  approximately  monthly  since 
then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
ofilce  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  March  31, 
1993.  If  the  published  list  is  unavailable 
to  you,  the  State  Fire  Marshal’s  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  fi'om 
the  list,  that  are  received  from  the  State 
offices. 

Each  update  contains  or  may  contain 
three  categories:  “Additions;” 
“Corrections/changes;”  and 
“Deletions.”  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

“Additions”  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

“Corrections/changes”  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 
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"Deletions”  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 


Copies  of  the  national  master  Kst  and 
its  urates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washinjgton,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 


The  update  to  the  national  master  I'st 
follows  below. 

Dated:  October  21, 1994. 

John  P.  Carey, 

General  Counsel. 


Hotel  and  Motel  Fire  Safety  Act  National  Master  List  October  18, 1994  Update 


Index 

Property  Name 

PO  Box/Rt  No/street  address 

City/state/zip 

ADDITIONS 

California 

CA1331 

Travelodge,  Kettleman  City _ 

Monterey  Motor  Lodge . 

33410  Powers  Drive _ _  _... 

Kettleman  City,  CA  93239 . 

CA1330 

55  Camino  Aquijito _  _ 

Monterey,  CA  93940  . .  . 

CA1332 

Park  Inn . 

5977  Mowry  Ave  _ _ _ 

Nnwark,  CA  94560  . 

CA1328 

Waterfront  Ptaza  Hotel  . 

10  Washtn^on  St . . . 

naktervi,  CA  94807 

CA1335 

Rameda  Hotel  Old  Town . 

2435  Jefferson  St _ _ _ 

San  Diego,  CA  921 103097 

CA1327 

C^hedral  Hiy  Hotel . . 

1101  Van  Ness  AverHje  . 

San  Francisco,  CA  94109  . 

CA1329 

Pacific  5ihnre  Hntei . 

1819  Ocean  Ave  . . 

Santa  Monica,  CA  90401  ...  . 

CA1334 

Los  Robles  Lodge  . . . . 

1 985  Cteveiand  Ave  _.  .. 

Sarka  Rosa,  CA  95401  . 

CA1333 

Summerfield  Suites  Hotel/West 

1000  Westmount  Dr _ _ 

West  Hollywood.  CA  90069  . 

Hollywood. 

District  of 
Columbia 

DC0050 

Embassy  Square  Suites  - . 

2C00  N  St.  NW . 

Washington,  DC  20036  _ _ 

DC0049 

Radisson  B^elo  Hotel  . .  „ 

2121  P  St.  NW  .  . . 

Washin^on,  DC  20037  . . 

Geor^ 

GA0305 

Albany  Knights  Inrt . 

1201  Schley  Ave  _ _ 

Albany,  GA  31702  . . 

GA0324 

Common  Inn  Ashbum . . . 

820  Shoenys  Drive .  „ 

Asburn,  GA  31214 . . 

GA0314 

Omni  Hotel  . 

100  CNN  Ctr . 

Atlanta,  GA  30335  . .  . 

GA0310 

Wyndham  Garden  Hotel 

Buckhead. 

Econo  Lodge  Augusta  . . 

3340  Peachtree  St.  NE 

Atlanta’  GA  30026  _  _  . 

GA0327 

2852  Washington  Road . 

Augusta,  GA  30909  . . . . 

GA0306 

Atlanta  We^  Six  Flags  Knights 
fnn. 

Best  Western  Carrollton . . 

1 595  Blair  Brkige  Rd . 

Austell.  GA  300017003  . 

GA0311 

35  Price  Creek  Rd . 

Bremen,  GA  30110  . . 

GA0329 

Steep  Inn  Brunswick  . . 

.5272  N  .IPRiip  Hwvy  . 

Brunswick,  GA  -31 525  . 

GA0326 

Econo  Lodge  Cartersviite . 

Carswvi  1  oop  Rd 

Cartersville,  GA  30120  . 

GA0318 

Sheraton  Gateway  Hotel  Atlanta 
Sheraton  Inn  Columbus  . . 

1 900  Sullivan  Rd . 

College  Park,  GA  30337 

GA0319 

5351  Simons  Blvd _ 

Cnkitrihiis,  GA  31904  . . . 

GA0323 

Comfort  Inn  Commerce  . 

1-8.5  11.11.9  441 

Crxnnmerce,  GA  30529  . 

GA0320 

Best  Western  North  Plaza  Inn  .. 

1616  N.  Expwy  . 

Giriffin,  GA  30223  . 

GA0328 

Sleep  Inn  Lavonia . . . 

890  Ross  FMace 

Lavonia,  GA  30553  . 

GA0317 

Knights  Inn  _ _ , . . . 

4952  Romises  Road . 

Macon,  GA  31 206  _ _  _ 

GA0308 

Southlake  Knights  Court  . 

6597  State  Route  #54 . . 

Morrow,  GA  30260  . 

GA0330 

Ramada  Inn  Savannah  . 

301  Governor  Truetlen  Dr 

Pooler,  GA  3132? 

GA0315 

Super  8  Motel  Savannah  . 

15  Ft.  Argyle  Rd  ..  _ _ 

f^awannah,  GA  31419 

GA0313 

Cloister  Hotel  . . . 

1  no  First  Rtrf^  . 

Sea  Island,  GA  31561  . 

GA0316 

Island  Inn . . . 

301  Main  Street  . . .  . 

SL  Simon’s  Island,  GA  31522  ... 
5?tnckhridge,  GA  30281 

GA0312 

Best  Western  Atlanta  South . 

3509  Hwy  138  . . . 

GA0309 

Motel  6  #1117  .  . . 

7233  Davirlson  Parkway  . 

Stockbridge,  GA  30281  . 

GA0322 

Comfort  Inn  Tifton  . . . . 

1104  King  Rd  . . . 

Tifton,  GA  .31744 

GA0307 

Atlanta  East  Knights  Inn  . . 

2942  LawrencevHle  Hwy  „ 

TiirJcar,  GA  .3008481.34  . 

GA0325 

Econo  Lodge  Tucker . 

1820  Mta  Industrial _ _ 

Tucker^  GA  .30084 

GA0321 

Comfort  Inn  Villa  Rica  . . 

128  Hwy  81  .  . 

Vina  Rica.  GA  30180  . 

Illinois 

IL0515 

Courtyard  Champaign  . . 

1811  Mnrnlanri  RIvrf  . 

Champaign,  IL  61820  . 

IL0516 

Fairh^  Inn  Champaign  . 

1807  Moreland  Blvd 

Champaign,  IL  61820  . 

1L0518 

Embassy  Suites  Deerfield . 

1445  1  ake  Cook  Rd . . 

neerfelriji  60015  . 

IL0519 

Pine  Motel  . . 

Rt.  84,19051  13th  St  _ 

Futton,  It  612.52 

IL0517 

FairfteW  Inn  Qumcy  . . . 

4315  Rrnarlway  . . . . 

Quincy,  IL  62301  . . 

Kansas 

KSU142 

{ Wichita  Airport  Hilton  &  Exec 

2098  Airport  Road . . 

Wichita,  KS  67209 _ _ 

KS0141 

\  CoUCk. 

515,  S  Webb  Road  .  .. 

Wichila  KS  67207  _ 

Louisiana 

1  Wichita  Clubhouse  Inn . 

1 

LA0114 

i  HoMay  Inn  Centrat . . 

PO  Box  91807,  2032  NE  Evan- 

Lafayette.  LA  70509  . . 

LA0115 

1  Travekxige  Executive  Ptaza . 

geline  Thruway. 

!  120  E  Kalisle  Saloom  Rd . 

Lafayette,  LA  70506  . 

Telephone 


(209)  386-0804 
(800)  558-1900 
(510)  796-7996 
(510)  836-3800 
(619)  260-8500 
(415)  776-8200 
(310)  451-8711 
(707)  545-6330 
(310)  657-7400 


(  )  - 
(202)  293-3100 


(912)888-9600 
(912)  567-0080 
(404)659-0000 
(404)231-1234  - 

(706)7354)707 
(404) 944-0824 

(404)  537-4646 
(912)  261-0670 
(404)  386-0700 
(404)997-1100 
(706)  327-6868 
(706)  335-0)01 
(404)  227-8400 
(706)  356-2268 
(912)  471-1230 
(404)  960-1957 
(912)  748-6464 
(912)  927-8550 
(912)  638-3611 
(912)  638-7806 
(404)  474-8771 
(404)  389-1142 
(912)  382-4410 
(404)  934-5060 
(404)  939-8440 
(404)  459-8000 


(217)  358-0719 
(  )  - 

(708)  945-4500 
(815)  589-4847 
(  )  - 


(316)  945-K7? 
(316)  684-1111 


(318)  233-6815 
(318)235-0868 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  List  October  18, 1994  Update— Continued 


Index 


Property  Name 


PO  Box/Rt  No/street  address 


City/state/zip 


Telephone  . 


LA0116 


The  Pelham  Hotel 


!  444  ComiTwn  St 


New  Orleans.  LA  70130 


(504)  522-4444 


Maine 

ME0050 

ME0051 

ME0049 

ME0052 


Minnesota 


i  i 

I  Edgecomb  Inn . j 

!  Maple  Hill  Farm  Bed  arxJ  Break-  '■ 
j  fast.  i 

Machias  Motor  Inn . I 

I  Northern  Pines  Conference 
;  Center.  I 


Eddy  Rd . 

Outlet  Rd . 

26  E.  Main  St 
559  Rt.  85 . 


Edgecomb.  ME  14556 . 

Hailowell.  ME  04347  . 

!  Machias.  ME  04654  . 

J  Raymond.  ME  040716248 


(207)  882-6343 
(207)  622-2708 

(207)  255-4861 
(207)  656-7624 


MN0270 

MN0250 

MN0268 

MN0256 

MN0259 

MN0252 

MN0260 

MN0251 

MN0261 

MN0271 

MN0262 

MN0272 

MN0273 

MN0264 

MN0274 

MN0263 

MN0263 

MN0265 

MN0266 

MN0254 

MN0275 

MN0276 

MN0255 


40  Club  Inn . . . 

Alexandria  Comfort  Inn  . 

Country  Inn  &  Suites  by  Carlson 

Country  Inn  by  Carlson . 

Val  a  Lodge  Inc . 

Comfort  Inn  &  Suites . 

Hawthorn  Suite  Hotel . 

Comfort  Inn . 

Country  Inn  by  Carlson . 

Victorian  Inn  . . . 

I  Lake  Pepin  Lodge — Motel . 

Stardust  Suites . 

Crowne  Plaza  Northsla  Hotel  .... 

Days  Inn  University . 

!  Hyway  House  Motel  . 

The  Whitney  Hotel . 

Comfort  Inn . 

Motel  Mora  . 

Mills  Motel  . . . 

Econolodge . 

Graixi  Casino  Mille  Lacs  Hotel  . 

Traitside  Inn . 

Comfort  Inn . . . 


I  Hwy.  210  West . . . 

507  50th  Avenue  West . 

2221  Killebrew  Drive . 

14331  Nicollet  Court . 

5  150  Hwy.  30  W . 

1  P.O.  Box  323,  Hwy  2  E . 

j  3400  Edinborough  Way . 

I  425  Western  Avenue . ) 

2601  S.  Hwy.  169 . j 

,  1000  Hwy.  7  West . i 

j  1737  N.  Lake  Shore  Drive  . 

I  P.O.  Box  424  . 

j  618  Second  Avenue  South  . 

!  2407  University  Avenue  SE  . j 

\  1626  Hwy.  10 . 

:  150  Portlarxl . 

j  200  East  Oakwood  Dr . : 

!  301  S.  Hwy.  65 . \ 

P.O.  Box  B.  US  Hwy.  10 . I 

40847  U.S.  Hwy.  169 . | 

Box  240,  777  Grand  Avenue,  | 
HCR  67.  ; 

i  Hwy  371  South . \ 

i  P.O  Box  274,  1382  E.  Bridge  ! 
St. 


Aitkin,  MN  56431  . 

Alexandria.  MN . 

Bloomirtgton,  MN  55425 . 

Burnsville.  MN  55306  . 

Chatfield.  MN  55923  . 

East  Grand  Forks.  MN  56721  ... 

Edina.  MN  55435  . 

Fergus  Falls,  MN  56537 . ;... 

Grand  Rspds,  MN  55744  . 

Hutchinson,  MN  55350 . . 

Lake  City,  MN  55041  . . 

Mahnomen.  MN  56557 . 

Minneapolis.  MN  55402  . 

Minneapolis.  MN . 

Minneapolis,  MN  55432  . 

Minneajxilis.  MN  55401  . 

Monticello.  MN  55362  . 

Mora,  MN  55051  . 

New  York  Mitts.  MN  56567  . 

Onanm.  MN  5^59 . 

Onamia,  MN  56359  . . 

Pine  River.  MN  56474  . 

Redwood  FaMs.  MN  56283 . 


(218)927-2903 
(612) 762-5161 
(612)  854-5555 
(612) 892-1900 
(507)  867-3066 
(218)  773-9545 
(612)  893-9300 
(218)  736-5787 
(218)  327-4960 
(612)  587-6030 
(612)  345-5392 
(218)  935-2761 
(612)  338-2288 
(612)623-3999 
(612)  786-9000 
(612)  339-9300 
(612)295-1111 
(612)  679-3262 
(218)  385-3600 
(612) 532-3630 
(612)  532-7777 

(218)  587-4499 
(507)  644-5700 


MN0267 

MN0277 

MN0257 

MN0278 

MN0279 

MN0269 

MN0249 

MN0268 

MN0280 

Missouri 

MO0272 

MO0255 

-MO0278 

M00270 

MO0271 

MO0256 

MO0257 

MO0268 

MO0265 

M00260 

MO0275 

MO0274 

MO0277 

MO0264 

MO0262 

MO0267 

MO0266 

MO0273 

MO0258 

MO0276 

MO0259 

MO0269 


Royalty  Suites 

!  Palmer  House  Hotel . 

j  Comfort  Inn . 

Radisson  St  Cloud  . 

Royal  Court  Motel  . 

Radisson  Hotel  St.  Paul . 

Americinn  Motel  of  SL  Peter 

Engesser  House  . 

The  Springs  Inn . 


Comfort  Inn . 

Grand  Oaks  Hotel  . 

Residence  Inn  by  Marriott . 

Rodeway  Inn  . 

j  Sleep  Inn  . 

i'  Holiday  Inn  of  Clinton . 

Holiday  Inn  Sports  Complex  . 

;  Radisson  Suite  Hotel.  Kansas 
!  City. 

1  Lee’s  Summit  Fairfield  Inn  . 

Oxford  Inn . 

j  Econo  Lodge . . . 

Comfort  Inn . 

Best  Western  Coachlight . 

Best  Western  Ambassador  Inn  . 

Best  Western  Deerfield  Inn _ 

Best  Western  Noah's  Ark . 

Knights  Inn  St.  Charles/St. 
Louis. 

Comfort  Inn  Westport . 

Doubletree  Hotel  &  ConfererK^ 
Center. 

Econo  Lodge  South . 

Frontenac  Hilton  Hotel  . 

i  La  Quinta  Inn  St.  Louis— Airport 


I  1620  First  Ave.  SE . 

;  228  Original  Main  Street . 

I  4601  W.  Hwy  13 . 

:  404  St.  Germain . 

720  Hwy.  10  South . 

I  1 1  East  Kellogg  Blvd . 

i  700  North  Minnesota  Avenue 

j  1202  S.  Minnesota  Ave . 

i  90  Government  Road . 


Rochester,  MN  55904  ... 
Sauk  Centre,  MN  56378 

Savage,  MN  55378  . 

■  SL  Cloud.  MN  56301 

I  SL  Qoud,  MN  56304 . 

1  SL  Paul,  MN  55101  . 

I  SL  Peter.  MN  56082  _ 

:  St.  Peter.  MN  56082  ..... 
j  Taylors  Falls.  MN  55084 


j  203  South  Wildwood  Dr . 

I  2315  Green  Mountain  Drive . I 

280  Wildwood  Dr.  South . ' 

I  2244  Shepherd  of  Hills  Exp . j 

;  210  S.  Wildwood  Dr . 

Hwy  7  &  Rives  Rd . | 

401 1  Blue  RkJge  Cut-Off . j 

106  W.  12th  Street . ! 

1301  N.E.  Windsor  Dr . ! 

868  E.  Hwy.  60 . ' 

410  SE  1st  St . 1 

RR2  Box  2585,  Route  54  West  j 

;  1403  Martin  Spring  Drive . 

!  2745  N.  Glenstone  Ave . 

I  3343  E.  Battlefield . 

!  1500  S.  Fifth  St . 

I  3800  Harry  S.  Truman  . 

j  12031  Lackland  Road . 

I  16625  Swingley  Ridge  Drive . 

I  3660  S.  Lirxlbergh . 

I  5781  Campus  Pky.  Dr . ■ 


Branson,  MO  65616  . 

Branson,  MO  65616  _ 

Brarrson.  MO  65616  . 

Branson,  MO  65616  _ 

Branson,  MO  65616  . 

ainton.  MO  64735  . 

Kansas  City.  MO  64133  .. 
Kansas  City.  MO  64105  .. 

Lee’s  Summit.  MO  64086 

MonetL  MO  65708  . 

Oak  Grove.  MO  64075  .... 
Osage  Beach,  MO  65065 

RoHa.  MO  65401  . 

Springfield,  MO  65803  .... 
Sfxingfiefd.  MO  65804  .... 
St.  Charles.  MO  63303  ... 
SL  Charles.  MO  63301  .. 

SL  Louis.  MO  63146  . 

SL  Louis,  MO  63017  . 

St.  Louis,  MO  63127  . 

SL  Louis,  MO  63131  . 

SL  Louis,  MO  63042  . 


(507)  282-8091 
(612)  352-3431 
(612)  894-6124 
(612)  654-1661 
(612)  255-1274 
(612)  292-1900 
(507)  931-6554 
(800)  688-2646 
(612)  465-6565 


(417)  335-4727 
(417)  336-6423 
(417)336-4077 
(417)336-5577 
(417)336-3770 
(816)  885-6901 
(816)  353-5300 
(816)  221-7000 

(816)  524-1512 
(417)235-8039 
(816)  625-3681 
(314)  348-9555 
(314)  341-2511 
(417)869-0001 
(417)  887-2323 
(314)  946-1000 
(314) 925-2020 

(314) 876-1400 
(314)532-5000 

(314)965-9733 
(314)  993-1100 
(314) 731-3881 
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Index 


Mississippi 

MS0090 

MS0078 

MS0079 

MS0080 

MS0077 

MS0083 

MS0082 

MS0085 

MS0084 

MS0086 

MS0087 

MS0088 

MS0091 

MS0089 

Nebraska 

NE0104 

NE0106 

NE0t03 

NE0108 

NE0107 

New  Jersey 

NJ0197 

NJ0194 

NJ0199 

NJ0200 

NJ0201 


Nevada 

NV0109 

NV0110 

NV0112 

NV0111 

Ohio 

OH0548 

OH0550 

OH0546 

OH0547 

OH0549 

OMahoma 

OK0086 

OK0085 

Pennsylvania 

PA0424 

PA0425 

PA0420 

PA0421 

PA0423 

PA0416 

PA0418 

PA0422 

PA0419 

PA0426 

PA0427 


South  Carolina 

SC0214 

SC02t3 

South  Dakota 

SD0061 

SD0062 

SD0063 

S00064 

SD0065 


Property  Name 

PO  Box/Rt  No/Street  address 

City/state/zip 

Briarwood  Inn  of  Amory,  Inc  . 

915  US  Highway  278  E . 

Amory,  MS  38821  . 

fVwnlort  Inn . . . . 

Clinton,  MS  39056 _ _ 

f>>pr»fort  (pn  . 

Fore^  MS  39074 . . . 

Greenville,  MS  38702  . . «... 

Comfort  Inn — Greenville . 

Holiday  Inn,  Grertada  (Grenada 
Inn  Inc.). 

1796  Sunset  nr  . . 

Grenada,  MS  38901  . 

Comfort  Inn  .; . 

6595  US  Hiohwav  49  . 

Hattie.<;hiirg,  MS  39401  . . 

Quality  Inn  . 

Hattiesburg,  MS  39402  . 

Comfort  Inn . 

Meridian,  MS  39301  . 

Sleep  Inn _ _  _ 

Meridian^  MS  39301  . „.... 

Comfort  Inn — Olh/e  Branch 

Olive  Rrench,  MS  38654  . 

Fmiv>  1 

Pearl,  MS  39208 

Comfort  Inn . . . . . 

Rkfgelad,  MS  39157  _ _ _ _ 

Briarwood  Irm  of  Ripley,  Inc _ 

Comfort  Inrr . . . . . 

Ripiey,  MS  38663  _ _ 

Southaven,  MS  ; _ _ 

Rath  Inn . 

RR  1  Box  2eflF  . . 

Blair,  NE  68008  . 

Comfort  Inn . . . . 

Grand  Island,  NE  68803  . . 

5>iiner  8 . 

Hastings,  NE  68901  . 

Kearney,  NF  68847  . 

Lexington,  NE  68850 . 

Lawrenceville,  NJ  08648  . . 

Mt  Arlington,  NJ  07856  ....„ . 

Somerset,  NJ  08873  . . 

Wall,  NJ  07719  . . . . 

West  Long  Brarx^  NJ  07764  „. 

Branch. 

1830  West  Williams  Ave  .  _ 

Fallon,  NV  89406  . 

5075  Knvai  Lane _  . 

Las  Vegas,  NV  89109  . . 

Las  Vegas,  NV  89102  . 

1  VaMJ  Inn . 

Winnemucca,  NV  89445  ...  _ 

22115  Brookoark  Rd . 

Fairview  Park,  OH  44126  ..  .. 

Heath.  OH  43055  . . .  _ 

Mansfield,  OH  44906  . 

Mansfield,  OH  44906  . .  . 

Oberlin,  OH  44074  . 

Econo  Lodge  . 

5525  W  Skelly  Dr  . 

Tulsa,  OK  74107  . 

Quality  Inn  Airport  ,  . 

222  |s|  Garnett  Rd . . .  . 

Tulsa,  OK  74116  . 

Mr.lntnsh  Inn 

1701  Catasaua  Road  . . .  _  .. 

Allentown,  PA  18103 . . 

McIntosh  Inn . . . . 

Pen<faiem,  pa  19020  . 

Econo  Lodge  _ _  _ _ 

Bethlehem,  PA  18018  . . 

Econo  1  odge  _  _ 

nenver,  PA  17517  . . 

Mirrotol  ..  _  ..  _ 

Frie,  PA  16.509  . 

BsasgraannH 

Exton,  PA  19341  . . 

1  5137  Route  8  .  .  ..  .  . . 

GibSOnia,  PA  1.6044  _ _ 

steep  Inn  Motel  .. 

Harrisburg,  PA  17112-9390 

Comfort  Irm  Hershev  . 

Hummelstown,  PA  1 7036 _ 

King  of  Prussia,  PA  19406  . 

1  ff1il!WWA****Me******N 

Media  PA  19063  . . 

South. 

Sheraton  Inn  Charleston . . 

170  Lockwood  Drive  . . . 

Charteston,  SC  29403  . 

Radisson  Suite  Resort  . 

12  Park  Lane . 

Hilton  Head  Island,  SC  29928  .. 

Aberdeen,  SD  57401  . . 

Cnmfnrf  tnn 

2923  SE  6th  Ave . . . 

2727  6th  Ave  SE .  . 

Aberdeen,  SD  57401  . 

HHhH 

Arfinglon,  SD  57212  . 

Brookings,  SD  57006  . . 

Brookings,  SD  57006  . 

Telephone 


(601)256-2120 
(  )  - 
(601)  469-2tOO 
(601)  - 
(601)226-2861 

(601)  268-2190 
(601)544-4530 
(601)693-1200 
(  )  - 
(601)  895-0456 
(601)932-4226 
(601)  856-95t0 
(601)837-0002 
(601)342-6867 


(402)  426-2340 
(308)  381-7788 
(402)  463-8888 
(308)  237-5858 
(308) 324-3747 


(609) 800-3700 
(201)  770-2000 
(908)  563-1600 
(908)  974-8400 
(908)  542-7900 


(702)  423-5664 
(702)  736-3600 
(702)  733-0001 
(702)  623-5248 


(216)  734-4500 
(614) 788-1310 
(419) 747-2200 
(  )  - 
(216)  775-1111 


(918)446-1561 
(918)  438-0780 


(610)  264-7531 
(610)  245-0111 
(610)  867-8681 
(717)  336-4649 
(814)  866-1004 
(610)  524-8811 
(412)  444-8700 
(717)  540-9100 
(717)  566-2050 
(610)  768-9500 
(610)  565-5800 


(803)  723-3000 
(803) 686-5700 


(605) 226-0097 
(605)  225-3600 
(605)  983-4609 
(605)  692-9566 
(605)  692-9471 
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Index 

Property  Name 

SD0066 

Mineral  Palace  Hotel  and  Gam- 

SD0067 

ing. 

Faulkton  Super  8  Motel . 

SD0068 

Best  Western  Four  Presidents 

SD0069 

Motel. 

Holy  Smoke  Resort . 

SD0070 

Days  Inn  Motel . 

SD0071 

Comfort  Inn  North  Sioux  City  .... 

SD0072 

Days  Inn . . . 

SD0073 

Best  Western  Kings  Inn  . 

SD0074 

Comfort  Inn . 

SD0075 

Plankinton  Super  8  Motel . 

SD0076 

Comfort  Inn  Rapid  City . 

SD0077 

Econolodge . 

SD0078 

Holiday  Inn  Mount  Rushmore 

Area. 

SD0079 

Comfort  Inn  North . 

SD0080 

Sioux  Falls  Fairfield  Inn . 

SD0081 

Sioux  Falls  Residence  Inn  . 

SD0082 

Sleep  Inn  . 

SD0083 

Comfort  Inn . 

SD0084 

Fairfield  Inn  by  Marriott  Spear- 

SD0085 

fish. 

Holiday  Inn  Northern  Black  Hills 

SD0086 

Days  Inn  Sturgis . 

SD0087 

Comfort  Inn . 

SD0088 

Stones  Inn  Motel  . 

SD0089 

Days  Inn  of  Yankton . 

Tennessee 

TN0265 

Briarwood  Inn  of  McKenzie . 

Texas 

TX0547 

Lexington  Hotel  Suites . 

TX0549 

Holiday  Inn  DFW  Airport  South  . 

TX0546 

Best  Western  Garden  Oasis  . 

TX0551 

Temple  Fairfield  Inn  . 

TX0552 

Temple  Hampton  Inn . 

Utah 

UT0076 

Comfort  Inn . 

UT0073 

Comfort  Inn — Salt  Lake  Airport  . 

UT0074 

Econo  Lodge  . 

UT0075 

Quality  Inn  City  Center . 

Virginia 

VA0571 

Econo  Lodge  Dumfries . 

VA0572 

Econo  Lodge  . 

Washington 

WA0257 

Comfort  Inn . 

WA0258 

Rodeway  Inn  "Beilis  Fair" . 

WA0259 

Quality  Inn  at  Oyster  Bay . 

WA0260 

Comfort  Inn . 

WA0261 

Comfort  Inn . 

WA0264 

Best  Western  College  Way  Inn  . 

WA0270 

Edge  Water  Beach  Bed  & 

WA0263 

Breakfast. 

Quality  Inn  Sea  TAC  . 

WA0277 

Juan  De  Fuca  Cottages . 

WA0275 

Cedar  Willow  Estates . 

WA0276 

The  Ridge . 

WA0262 

Quality  Inn  . 

WA0265 

Clocktower  Place . 

WA0266 

Sunrise  Village  . 

Wisconsin 

WI0225 

Paradise  Shores  Resort  Hotel  .. 

WI0224 

Knights  Inn  Milwaukee  South  .... 

WI0222 

Stevens  Point  Fairfield  Inn . 

West  Virginia 

WV0175 

B  B’s  Motel . 

PO  Box/Rt  No/street  address 

601  Historic  Main  St . 

700  Main  St . 

250  Winter  St  . 

PO  Box  684,  Hwy.  16A . 

1506  S.  Burr . . . 

115  Streeter  Dr . 

PO  Box  67 . 

220  S.  Pierre  St . 

410  W.  Sioux . 

Rural  Rt.  3  Box  1C . 

1550  N.  Lacrosse . . 

625  E.  Disk  Drive  . 

1902  Lacrosse  St . 

5100N.  Cliff  Ave . 

4501  W.  Empire  PI . 

4509  W.  Empire  PI . 

1500  N.  Kiwanis  . 

PO  Box  1056  . 

2720  1st  Ave.  E . 

1-90  and  Exit  14 . 

HC  55  Box  348 . 

800  35th  SL  Cir . 

3900  9th  Ave.  SE . 

2410  Broadway  . 


635  N.  Highland  Drive 


4150  Independence  Dr . 

4440  W.  Airport  Frwy  . 

now.  IH-20  . 

1402  S.W.  H.K.  Dodgen  Loop 
1414  S.W.  H.K.  Dodgen  Loop 


250  N.  1100  W . 

200  N.  Admiral  Byrd  Rd 
715  W.  North  Temple  ... 
154  W.  600  S  . 


17005  Dumfries  Road 
3173  Sussex  Drive  .... 


4282  Meridan  Street . 

3710  Meridian  Street . 

4303  Kitsap  Way . 

7801  W.  Quinault  . 

4700  Park  Center  Avenue  NE 

300  W  College  Way  . 

26818  Edgewater  Blvd . 

17101  Pacific  Highway  South 

182  Marine  Drive . 

E  2820  53rd . 

South  160  Coeur  D'  Alene  .... 

7001  NE  Highway  99  . 

E  15719  4th  Avenue  . 

E  15615  4th  Avenue  . 


W26364  ah  M  . 

9420  S.  20th  Street  .... 
5317  Highway  10  East 


HC  71  Box  72 


City/state/zip  Telephone 


Deadwood,  SD  57732' .  (605)  578-2036 

Faulkton,  SD  574380387  . .  (605)  598-4567 

Keystone,  SD  57751  .  (605)666-4472 

Keystone,  SD  57751  .  (605)  666-4616 

Mitchell,  SD  57301  .  (605)996-6208 

North  Sioux  City,  SD  57049  .  (605)  232-3366 

Oacoma,  SD  57365 .  (605)  734-4100 

Pierre,  SD  57501  .  (605)  224-5951 

Pierre,  SD  57501  .  (605)  224-0377 

Plankinton,  SD  57368  .  (605)  942-7722 

Rapid  City,  SD  57701  .  (605)348-2221 

Rapid  City,  SD  57701  .  (605)342-6400 

Rapid  City,  SD  57701  .  (605)348-1230 

Sioux  Falls,  SD  57104  .  (605)  331-4490 

Sioux  Falls,  SD  57116  .  (605)  361-221 1 

SkHJX  Falls,  SD  57116  .  (605)  361-2202 

Sioux  Falls,  SD  57201  .  (605)339-3992 

Spearfish,  SD  57783  .  (605)  642-2337 

Spearfish,  SD  57783  .  (605)  642-3500 

Spearfish,  SD  57783  .  (605)  642-4683 

Sturgis,  SD  57785  .  (605)  347-3027 

Watertown,  SD  57201  .  (605)886-3010 

Watertown,  SD  57201  .  (605)882-3630 

Yankton,  SD  57078  .  (605)  665-671 7 

McKenzie,  TN  38201  .  (901)  352-1083 

Dallas,  TX  75237 .  (21 4)  298-701 4 

Irving,  TX  75062  .  (214)  399-1010 

Odessa.  TX  79761  .  (915)337-3006 

Temple.  TX  76504  .  (817)  771-3030 

Temple.  TX  76504  .  (81 7)  778-6700 

Ceder  City.  UT  84720  .  (801)  586-2082 

Salt  Lake  City.  UT  841 16  .  (801 )  537-7444 

Salt  Lake  City,  UT  841 16  .  (801 )  363-0062 

Salt  Lake  City.  UT  84101  .  (801)  521-2930 

Dumfries.  VA  220260000  .  (703)  221-4176 

Emporia,  VA  238470000  .  (804)  535-8535 

Bellingham.  WA  98226 .  (206)  738-1 1 00 

Bellingham,  WA  98226 .  (206)  738-6000 

Bremerton  WA  9831 2 .  (206)  405-1 1 1 1 

Kennewick.  WA  99336  .  (509)  783-6396 

Lacey.  WA  98503  .  (206)  456-6300 

Mount  Vernon.  WA  98273 .  (206)  424-4287 

Poulsbo,  WA  98370  .  (800)  641-0955 

Seattle,  WA  98188  .  (206)  246-7000 

Sequim,  WA  98382  .  (360)  683-4433 

Spokane.  WA  99223  .  (509)  448-4048 

Spokane.  WA  99204  .  (509)  624-1404 

Vancouver,  WA  98682  .  (206)  696-0516 

Veradale,  WA  99037  .  (509)  926-0906 

Veradale.  WA  99037  .  (509)  926-0906 

Holcombe.  Wl  54745 .  (71 5)  595-4227 

Milwaukee,  Wl  53154  .  (414)  761-3807 

Stevens  Point,  Wl  54481  .  (715)342-9300 

Asbury.  WV  24916  .  (304)  645-6890 
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Property  Name 


PO  Box/Rt  No/street  address 


City/state/zip 


Telephone 


WV0193 

WV0180 

WV0190 

WV0182 

WV0181 


Coolfont  Resort  . 

Green  Lantern  Motel  . 

North  Bend  State  Park — Lodge 

Riverside  Inn  . 

Town  House  West— New  Sec- 


Box  710,  Rt.  1  . 

HCR  61,  Box  123 . 

Rt.  1  . 

3313  Kanawha  Blvd.  E 
Rt.  50  W . 


Berkeley  Springs,  WV  2541 1  .... 

Capon  Bridge,  WV  2671 1  . 

Cario,  WV  26337  . 

Charleston,  WV  25306  . 

Clarksburg,  WV  26301  . 


(304)  258-4500 
(304)  856-2653 
(304)  643-2931 
(304) 925-2592 
(304)623-3716 


tion. 


WV0189 


Canaan  Valley  State  Park- 
Lodge. 


HC  70,  Box  330 


Davis,  WV  26260 


(304)  868^121 


WV0188 

WV0176 

WV0179 

WV0191 

WV0183 

WV0178 

WV0165 

WV0187 

WV0186 

WV0168 

WV0170 

WV0167 

WV0174 

WV0177 

WV0172 

WV0169 

WV0171 

WV0166 

WV0185 

WV0184 

WV0192 

WV0173 

CORRECTIONS/ 

CHANGES 


Timberline  4  Seasons— Resort  . 

Fairlea  Townhouse  Motel . 

Hickory  Hills  Cabins  . 

Motel  Conrad . 

Smiley’s  Motel . 

Hollywood  Motel . 

Comfort  Suite  . . . 

Holiday  Inn  (Star  City) — Bldg.  A 

Morgantown  Motel . 

New  Martinsville  Motor  Lodge  ... 

Best  Western . 

Stables  Motor  Lodge . 

Rainelle  Motor  Lodge . 

Scottish  Inn . 

The  Washington  Motel  . .’. . 

77  Motor  Inn . 

El  Rancho  Inn . 

St.  Marys  Motel  Inc . 

The  Inn  At  Snowshoe . 

Whistle  Punk  Village  &  Inn . 

Microtel — South  Charleston  . 

Justice  Inn  . 


Rt.  32,  HC  70  Box  488 . 

Fit.  219,  Fair  St . 

Rt.  220  N . 

100  Conrad  Court . 

419  Hurricane  Creek  Road  . 

901  Popular  Street . 

Rt.  14  177 . 

1400  Saratoga  Ave  . 

Rt.  5  Box  25 . 

Rt.  2 . 

4115  1st  Ave  . 

3604  7th  St . 

906  Main  St . 

Rt.  2.  PO  Box  33  (Silverton) 

410  Washington  St . 

Rt.  3  Box  80  . 

2843  McCorkle  Ave . 

216  3rd  St . 

PO  Box  10 . 

Snowshoe  Dr.  PO  Box  10  ... 

600  Second  Ave  . 

87  Justice  Ave.  Rt.  10 . 


Davis,  WV  26260  . 

Fairlea,  WV  24902  . 

Franklin,  WV  26807 . 

Glenville,  WV  26351  . 

Hurricane,  WV  25526  . 

Kenova,  WV  25530  . 

Mineral  Wells,  WV  26150 . 

Morgantown,  WV  26505  . 

Morgantown,  WV  26505 . 

New  Martinsville,  WV  26155  . 

Nitro,  WV  25143  . 

Parkersburg,  WV  26101  . 

Rainelle,  WV  25962  . 

Ravenswood,  WV  26164  . 

Ravenswood,  WV  26164  . 

Ripley,  WV  25271  . 

Saint  Albans,  WV  25177  . 

Saint  Marys,  WV  26170  . 

Snowshoe,  WV  26209 . 

Snowshoe,  WV  26209 . 

South  Charleston,  WV  25303  ... 
West  Logan,  WV  25601  . 


(304)  866-4801 
(304)  645-7070 
(304)  358-7400 
(304)  462-7316 
(304)  562-3346 
(304)  453-2201 
(800)  228-5150 
(304)  599-1680 
(304)  292-3374 
(304)  455-2750 
(304)  755-8341 
(304) 424-5100 
(304)  438-8571 
(304)  273-2830 
(304)  273-9356 
(304)  372-5949 
(304)  727-2201 
(304)  684-2233 
(304)  572-1000 
(304)  572-1000 
(304)  744-4900 
(304)  752-3210 


California 

CA0989 

Georgia 

GA0231 

Illinois 

IL0310 

IL0433 

IL0203 

IL0488 

IL0509 

IL0018 

IL0434 

IL0253 

IL0326 

IL0250 

IL0167 

IL0265 

IL0403 

IL0175 

IL0485 

IL0367 

IL0083 

IL0498 

IL0435 

IL0496 

IL0436 

IL0437 

IL0163 

IL0041 

IL0027 

IL0461 

IL0124 

IL0030 

11.0256 

IL0010 

IL0031 

IL0102 


Travelodge  Hotel  at  Lax 
Rodeway  Inn  Macon  .... 


5547  W.  Century  Blvd  . 
4999  Eisenhower  Pkwy 


Los  Angeles,  CA  90045 
Macon,  GA  31206  . 


Days  Inn  Chicago  Addison . 

Days  Inn  Bloomington . 

Days  Inn  Bloomington  East . 

Fairfield  Inn  Kankakee  . 

Holiday  Inn  Carbondale . 

Best  Inns  Caseyville . 

Comfort  Inn  Champaign . 

Essex  Inn  Grant  Park . 

Hilton  Hotel  O’Hare . 

Marriott  Chicago  Downtown . 

Marriott  Hotel  Chicago  O’Hare  .. 

Plaza  Hotel  O’Hare  . 

Best  Western  Inn  Countryside  .. 

Comfort  Inn  Danville . 

Fairfield  Inn  Danville . 

Super  8  Danville . 

Budgetel  Inn  Decatur  . 

Hampton  Inn  Forsyth . 

Comfort  Inn  Forsyth  . 

Best  Western  Country  View  Inn 

Comfort  Inn  Gurnee  . 

Fairfield  Inn  Gurnee  . 

Super  8  Motel  Jacksonville  . 

Comfort  Inn  Joliet  South  . 

Super  8  Motel  Joliet . 

Country  Inn  Lincoln  . 

Hilton  Hotel  Lisle . 

Super  8  Motel  Litchfield  . 

Holiday  Inn  Macomb  . 

Holiday  Inn  Mattoon . 

Super  8  Motel  Mattoon . 

Kitchenette  Motel  O’Hare . 


600  E.  Lake  St  . 

1707  W.  Market  St  . 

1803  E.  Empire  . 

1550  St.  Rte.  50 . 

800  E.  Main  St  . 

2423  Old  Country  Inn  Rd . 

305  Marketview  Dr  . 

800  S.  Michigan  Ave . 

11601  W.  Touhy  Ave  . ^ . 

540  N.  Milwaukee  Ave  . 

8535  W.  Higgins  St  . 

5615  N.  Cumberland . 

5631  S.  LaGrange  Rd . 

383  Winch  Rd . 

389  Lynch  Dr . 

377  Lynch  . 

5100  Hickory  Point  Frontage  Rd 
1429  Hickory  Point  Dr . 

134  Barnett  Ave  . 

PO  Box  163, 1-70  and  Rte.  127 

6080  Gurnee  Mills  Blvd.  E  . 

6090  Gurnee  Mills  Blvd.  E  . 

1003  W.  Morton . 

135  S.  Larkin  Ave . 

1730  McDonough  St  . 

1750  5th  . 

3003  Corporate  W.  Dr . 

110  Ohren  Ln.  1-55  and  Rt.  16  . 

1400  N.  Lafayette . 

300  Broadway  Ave.  E  . 

205  McFall  Rd.  1-57  &  Rt.  16  ... 
2301  N.  Mannheim  Rd . 


Addison,  IL  60101  . 

Bloomington,  IL  61701  . 
Bloomington,  IL  61704  . 
Bourbonnais,  IL  60914  . 
Carbondale,  IL  62901  ... 

Caseyville.  IL  62232  . 

Champaign,  IL  61821  ... 

Chicago,  IL  60605  . 

Chicago,  IL  60666  . 

Chicago.  IL  6061 1  . 

Chicago,  IL  60631  . 

Chicago,  IL  60631  . 

Countryside,  IL  60525  .. 

Danville.  IL  61832  . 

Danville,  IL  61832  . 

Danville,  IL  61832  . 

Decatur,  IL  62526  . 

Decatur,  IL  62526  . 

Forsyth.  IL  62535  . 

Greenville,  IL  62246  . 

Gurnee,  IL  60031  . 

Gurnee,  IL  60031  . 

Jacksonville,  IL  62650  .. 

Joliet.  IL  60435  . 

Joliet,  IL  60436  . 

Lincoln.  IL  62656  . 

Usle,  IL  60532  . . 

Litchfield,  IL  62056  . 

Macomb,  IL . 

Mattoon.  IL  61938  . 

Mattoon,  IL  . 

Melrose  Park,  IL  60160 


(310)  649-4000 


(912)  781^343 


(708)  834-8800 
(309)  829-6292 
(309)  663-1361 
(815)  935-1334 
(618)  529-1100 
(618) 397-3300 
(217) 352-4055 
(312) 939-2800 
(312)  f586-8000 
(312)  836-0100 
(312)  693-4444 
(312)  693-5800 
(708)  352-8480 
(217)  443-8004 
(217)443-3388 
(217)443-4499 
(217)  875-5800 
(217)  877-5577 
(217)875-1166 
(618)  664-3030 
(708)  855-8866 
(708)  855-8868 
(217)479-0303 
(815)  744-1770 
(815)725-8855 
(217)  732-9641 
(708)  505-0900 
(217)324-7788 
(309)  833-551 1 
(217)  235-0313 
(217)235-8888 
(708)  455-0100 
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PO  Box/Rt  No/Street  address 

IL0162 

Super  8  Motel  Merxiota . 

508  Hviry.  34E . 

IL0118 

Best  Western  Moline . 

2520  52nd  Ave . 

IL0409 

Comfort  Inn  Moline . . 

2600  52rxl  Ave  . 

ILO406 

Motel  6  Moline . 

2359  69th  Ave . 

IL0438 

Comfort  Inn  Morris  . . 

70  Gore  Rd  W . 

IL0465 

Holiday  Inn  Naperville . 

1801  N.  Naper  Blvd . 

IL0122 

Days  Inn  Niles . . . 

6450  W.  Toirfty  Ave  . . 

IL0120 

Hilton  Hotel  Northbrook . 

2855  N.  Milwaukee  Ave  . 

IL0101 

HiKon  Inn  Oak  Lawn . 

9333  S.  Cicero  Ave . 

IL0076 

Hnlidey  Inn  Oak  1  awwi  . 

4140  W.  95th  St  . 

IL0439 

Comfort  Suites  Peoria . 

4021  War  Memorial  Dr . 

IL0311 

IL0482 

Holiday  Inn  Peoria . 

Rpsirtanna  Inn  Ppnria  . 

4400  N.  Brandywine  Dr . 

4201  N.  War  Memorial  Dr . 

IL0160 

Super  8  Motel*  Princton  . 

2929  N.  Main  St  . . . 

IL0223 

IL0212 

Super  8  Motel  Quincy  . 

Days  Inn  Rnhinsnn . 

224  N.  36th  St . 

1500  W.  Main . 

IL0161 

5^ijper  8  Motel  Rooheile . 

601  Hwy.  38E . 

IL0481 

Re.sidenre  Inn  RorJdorri  . 

7542  Colosseum  Dr  . 

IL0110 

Best  Western  O’Hare  . 

10300  W.  Higgins  Rd . 

IL0520 

Marriott  Suites  Chicago  O'Hare 

6155  N.  Rive'r”Rd  . 

IL0239 

Marriott  Hotel  Schaumburg . 

50  N.  Martingale  Rd . 

IL0489 

Summerfield  Suites 

901  E.  WoodfiekJ  Office  CT . 

IL0197 

Schaumburg. 

Hampton  Inn  O’Hare  . 

3939  N.  Mannheim  Rd . 

IL0026 

Hilton  Hotel  North  Shore . 

9599  N.  Skokie  Blvd . 

IL0293 

Fairfield  Inn  Springfield  . 

3446  Freedom  Dr . 

IL0053 

Hilton  Hotel  Sprin^iekf . 

700  E.  Adams  St . 

IL0316 

Holiday  Inn  Springfield  East . 

3100  S.  Dirksen  Pkwy . 

IL0029 

Super  8  Motel  Tuscola . 

Rt.  36  E  . 

IL0317 

Travelodge  Urbana . 

409  W.  University  . 

IL0004 

Travelodge  Vandalia  . 

1500  N.  6th  St  . . 

IL0495 

Comfort  Inn  Waukegan . 

3031  BeWidere  . 

IL0123 

Budgetel  Willowbrook . 

855  79th  ST . 

IL0057 

Super  8  Motel  Woodstock . 

1200  Davis  Rd . 

Kansas 

KS0143 

Harvey  Hotel . 

549  S.  Rock  Road . 

Minnesota 

MN0154 

Americinn  Motel . 

Hwy  71  and  1  ake  Rd  . 

MN0210 

Wyndham  Garden  Hotel — 

4460  W.  78th  SL  Cir  . 

MN0015 

Bloomington. 

Blue  Earth  Super  8  Motel . 

PO  Box  394,  1120  North  Grove 

MN0106 

Best  Western  Northwest  Inn  . 

Street. 

6900  Lakeland  Ave.  N . 

MN0227 

Holirlay  Inn  Duluth  . 

200  W.  1st  St  . 

MN0035 

Econo  Lodge  . 

P  n  Rn*  Hwy  fil  F 

MN0217 

Holiday  Inn  of  International  Falls 

1500  Hwy.  71  . ! . 

MN0235 

Best  Western  American  Inn  . 

3924  Excelsior  Blvd . 

MN0051 

Ramada  Plaza  Hotel  Minneapo¬ 
lis. 

Riverwood  Metro  Business  Re- 

12201  Ridgedale  Dr . 

MN0052 

10990  95th  St.  NE . 

MN0236 

sort. 

Best  Western  Soldiers  Field 

401  SW  6th  St . 

MN0281 

Tower  &  Suites. 

Kahler  Plaza  Hotel  . 

101  SW  First  Avenue . 

MN0226 

Holiday  Inn  ,,  . 

7.8  S  .Wh  Awe  . 

Missouri 

M00072 

Comfort  Inn . 

2427  Mid  Americ£in  Industr.  Dr 

MO0234 

Clarion  at  Fall  Creek  Resort  . 

#1  Fall  Creek  Dr . 

MO0156 

Quality  Inn-Shephard  Hills  Ex- 

3269  Shepherd  Hills  Exp  . 

M00075 

pressway. 

Comfort  Inn . 

1926  Jefferson  St . 

M00043 

Kansas  City  Marriott  Downtown 

200  W.  12th  St . 

MO0144 

Hotel. 

Oxford  Ion  .  . 

868  E.  HWY  60  . 

M00210 

Oxford  Inn  . . 

868  E.  HWY  60  . 

M00073 

Comfort  Inn . 

1200  HWY.  92 . 

MO0254 

Comfort  Inn — North . 

2550  North  Glenstone . 

MO0244 

MO0018 

1  Econo  Lodge  . 

2808  N.  Kansas . 

1  2750 . .' . 

Plaza  Way  . 

City/state/zip  Telephone 


Mendota,  IL  61342  .  (815)  539-7429 

Moline,  IL  61265  . .  (309)  762-9191 

Moline.  IL  61265 .  (309)  762-7000 

Moline,  IL  61265 .  (309)  764-871 1 

Morris.  IL  60450  .  (815)  942-1433 

Naperville,  IL  60563  .  (708)  505-4900 

Niles.  IL  60714  .  (708)  647-7700 

Northbrook.  IL  60062  .  (708)  480-7500 

Oak  Lawn.  IL  604532517  .  (708)  425-7800 

Oak  Lawn,  IL  60453  .  (708)  425-7900 

Peoria.  IL  61614  .  (309)  688-3800 

Peoria.  IL  61614  .  (309)  686-8000 

Peoria,  IL  61614  .  (309)  681-9000 

Princeton,  IL  61356  .  (815)  872-8888 

Quincy,  IL  62301  .  (217)  226-8808 

Robinson,  IL  62454  .  (618)  544-8448 

Rochelle.  IL  61068  .  (815)  562-2468 

Rockford,  IL  61 1 07  .  (81 5)  227-001 3 

Rosemont,  IL  60018  .  (708)  296-4471 

Rosemont,  IL  60018  .  (708)  696-4400 

Schaumburg,  IL  60173  .  (708)  240-0100 

Schaumburg.  IL  60173  .  (708)  619-6677 

Schiller  Park,  IL  60176  .  (708)  671-1700 

Skokie,  IL  60077  .  (708)679-7000 

Springfield.  IL  62704  .  (217)  796-9277 

Springfield,  IL  62701  .  (217)  789-1530 

Springfield.  IL  62703  .  (217)  529-7171 

Tuscola,  IL .  (800)  800-8000 

Urbana,  IL  61801  .  (217)328-3521 

Vandalia,  IL  62471  .  (618)283-2363 

Waukegan,  IL  60085  .  (708)  623-1400 

Willowbrook.  IL  60521  .  (708)  654-0077 

Woodstock,  IL  60098  .  (815)  337-8808 

Wichita.  KS  67207 .  (316)  686-7131 

Blackduck,  MN  56647  .  (218)  836-4500 

Bloomington.  MN  55435 .  (612)  831^131 

Blue  Earth,  MN  56013 .  (507)  526-7376 

Brooklyn  Park.  MN  55428  .  (612)  566-8855 

Duluth.  MN  55802  .  (218)  722-1202 

Grand  Marais,  MN  556040667  ..  (218)  387-2500 

International  Falls,  MN  56649  ...  (218)  283-4451 

Minneapolis,  MN  55416  .  (612)927-7731 

Minnetonka,  MN  55350  .  (612)  593-0000 

Monticello,  MN  55362  .  (612)  441-6833 

Rochester.  MN  55902  .  (507)  288-2677 

Rochester,  MN  55902  .  (507)  280-6000 

St.  Cloud,  MN  56301  .  (612)  253-9000 

Boonville,  MO  65233  .  (816)  882-5317 

Branson.  MO  6561 6  .  (41 7)  334-6404 

Branson.  MO  65616  . . .  (417)  335-6776 

Jefferson  City,  MO  65109  .  (314)  636-2797 

Kansas  City.  MO  64105  .  (816)  421-6800 

Monett.  MO  65708  .  (417)  235-8039 

Monett,  MO  65708  .  (417)  235-8039 

Platte  City,  MO  64079  .  (816)  431-5430 

Springfield.  MO  65803-4738  ....  (417)  866-5255 

Springfield,  MO  65803  . .  (417)  869-5600 

St.  Charles,  MO  63303  .  (314)  949-8700 
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Property  Name 

PO  Box/Rt  No/Street  address 

City/state/zip 

Telephone 

M00074 

Comfort  Inn . 

3730  S.  Lindbergh  Blvd . 

St.  Louis,  MO  63127  . 

(314)  842-1200 

It400036 

Holiday  Inn  St.  Louis  Conven¬ 
tion  Center. 

811  N.  9th  St . 

St.  Louis,  MO  63101  . 

(314) 421-4000 

M00099 

St.  Louis  Hotel  Ventures . 

901  N.  First  St . 

St.  Louis,  MO  63102  . 

(314) 241-4200 

M00096 

Econo  Lodge  . 

HC6  Box  107B  . 

St.  Roberts,  MO  65583  . 

(314)  336-7272 

MO0171 

Smalley’s  f^tel  . 

813  Main,  Bus  Rt  60  . 

Van  Buren,  MO  63965  . 

(314)323-^263 

Mississippi 

MS0070 

Comfort  Inn  of  Greenwood . 

401  HWY  82  West  . 

Greenwood,  MS  38930  . 

(601)453-5974 

Nebraska 

NE0057 

Rath  Inn . 

13006  238th  Street . 

Greenwood,  NE  68366 . 

(402)  944-3313 

NE0007 

Holiday  Inn  Express . 

3001  Chicago  St . 

Omaha,  NE  68131  . 

(402)  345-2222 

New  Jersey 

NJ0195 

Holiday  Inn  Boardwalk  . 

Chelsea  Ave  &  Boardwalk  . 

Atlantic  City,  NJ  08401  . 

(609)  348-2200 

NJ0196 

McIntosh  Inn  of  East  Brunswick 

764  Route  1 8 . 

East  Brunswick,  NJ  08816  . 

(908)  238-4900 

NJ0198 

Oklahoma 

McIntosh  Inn  of  Mount  Laurel  ... 

1 132  Route  73 . . 

Mount  Laurel,  NJ  08054  . 

(609) 234-7194 

OK0033 

Comfort  Inn,  Ardmore . 

2700  W.  Broadway . 

Ardmore,  OK  73401  . 

(405)  226-1250 

OK0068 

Comfort  Inn  North  Oklahoma 
City. 

4017  N.W.  39th  Expressway . 

Oklahoma  City,  OK  731 12  . 

(405) 947-0038 

Pennsylvania 

PA0025 

Comfort  Inn . 

7625  Imperial  Way  . . 

Allentown,  PA  18106 . 

(610)  391-0344 

PA0023 

Econo  Lodge  . 

Test  21 15  Downyflake  LN . 

Allentown,  PA  18103 . 

(610) 797-2200 

PA0036 

Comfort  Inn  Pocdno . 

POBox  184  Rt.  611  . 

Bartonsvilie,  PA  18321  . 

(717) 467-1500 

PA0041 

Comfort  Inn . 

3660  Street  Rd . 

Bensalem,  PA  19020  . 

(215) 245-0100 

PA0399 

Comfort  Inn  of  Bethlehem . 

3191  Highfield  Drive . 

Bethlehem,  PA  18017  . 

(610)865-6300 

PA0403 

Comfort  Suites  Bethlehem . 

120  West  Third  Street . 

Bethlehem,  PA  18015  . 

(610)  882-9700 

PA0060 

Radisson  Penn  Harris  Hotel . 

1150  Camp  Hill  Bypass . 

Camp  Hill,  PA  17011  . 

(717)  763-7117 

PA0016 

Econo  Lodge  of  Douglasville  .... 

Route  422W  387  Ben  Franklin 
Hwy. 

Douglasviile,  PA  19518 . 

(610) 385-3016 

PA0111 

Comfort  Inn  Phila  Airport . 

53  Industrial  Hwy . 

Essington,  PA  1 9029 . 

(610)  521-9800 

PA0127 

Comfort  Inn . . 

50  Pine  Dr  . 

Greencastle,  PA  17225  . 

(717)  597-8164 

PA0153 

Friendship  Inn  Hershey . 

43  W.  Areba  Ave . 

Hershey,  PA  17033  . 

(717)  533-7054 

PA0170 

Comfort  Inn . 

550  W.  Dekalb  Pike  . 

King  of  Prussia,  PA  19406  . 

(610) 962-0700 

PA0181 

Econo  Lodge  South . 

2140  US  Highway  30  East . 

Lancaster,  PA  17602  . 

(717)  397-1900 

PA0190 

McIntosh  Inn . 

2307  Lincoln  Hwy.  E  . 

Lancaster,  PA  1 7602 . 

(717) 299-9700 

PA0204 

Desmond  Great  Valley . 

One  Liberty  Blvd . 

Malvern,  PA  19355 . 

(215) 296-9800 

PA0205 

McIntosh  Inn . 

One  Morehall  Rd . 

Malvern,  PA  19355 . 

(610)  279-6000 

PA0012 

Comfort  Inn  West . 

6325  Carlisle  Pike  Rt.  1 1  . 

Mechanicsburg,  PA  17055  . 

(717)  790-0924 

PA0218 

Rodeway  Inn  Airport . 

800  Eisenhower  Blvd  . 

Middletown,  PA  17057  . 

(717)  939-^147 

PA0240 

McIntosh  Inn . 

130  Limekiln  Rd . 

New  Cumberland,  PA  17070  .... 

(717)  774-8888 

PA0276 

Econo  Lodge  . 

P.O.  Box  581,  RR  1  . 

Pine  Grove,  PA  17963  . 

(717)  345-4099 

PA0019 

Hawthorn  Suites  Hotel  . 

700  Mansfield  Ave . 

Pittsburgh,  PA  15205  . 

(412)  279-6300 

PA0018 

Quality  Inn  . 

234  Route  15 . 

Williamsport,  PA  17701  . 

(717)  323-9801 

Tennessee 

TN0264 

Holiday  Inn  Worlds  Fair  &  Con¬ 
vention  Center. 

525  Henley  St . 

Knoxville,  TN  37902  . 

(615)  522-2800 

Texas 

TX0548 

Oakridge  Motor  Inn  . 

P.O.  Box  43,  1H-10  &  U.S. 
Hwy.  77. 

Schulenberg,  TX  78956  . 

(409)743-4192 

TX0550 

Sheraton  Tyler  Hotel  . 

5701  S.  Broadway . 

Tyler,  TX  75703 . 

(903)  561-5800 

Utah 

UT0022 

Seven  Peaks  Resort  Hotel/ 
Provo  Park  Hotel. 

101  W.  100  N . 

Povo,  UT  84601  . 

(801)  377^700 

UT0071 

Washington 

Econo  Inn . 

460  E.  Saint  George  Blvd  . 

Saint  George,  UT  84770  . 

(801)673-4861 

WA0237 

Comfort  Inn . 

440  Three  Rivers  Drive . 

Kelso,  WA  98626  .....‘ . 

(206)  425-4600 

WA0158 

Clarion  Inn  at  Totem  Lake  . 

12233  Totem  Lake  Way  . . 

Kirkland,  WA  98034  .;. . . 

(206)  821-2202 

WA0174 

Comfort  Inn  Sea  Tac . 

19333  Pacific  Highway  S . 

Seattle,  WA  98188  . 

(206) 878-1100 

WA0154 

Econo  Lodge . 

1  13910  Pacific  Highway  S  . 

Seattle.  WA  98168  . 

(206) 244-0810 

WA0235 

Comfort  Inn . . . 

13207  NE  20th  Avenue . 

Vancouver,  WA  98686  . 

(206)  574-6000 

WA(X)62 

Wisconsin 

Comfort  Inn . . 

520  N  Second  Avenue . 

Walla  Walla,  WA  99362  . 

(509)  525-2522 

WI0217 

Miwaukee  Marriott  Brookfield  .... 

375  South  Moorland  Rd . 

Brookfield.  Wl  53005  . 

(414)  786-1100 
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Index 

Property  Name 

PO  Box/Rt  No/Street  address 

City/state/zip 

Telephone 

West  Virginia 

WV0113 

Friendship  Inn . 

RT.  119,  P.O.  Box  1536  . . 

Chapmanville,  WV  25508  _ _ 

(304)  855-7182 
(304)  776-8070 
(304)  866^572 

(304)768-6888 
(304)  354-7857 
(304)  757-8721 
(304)  645-2345 
(304)  267-5500 
(304)  599-1680 
(304)  455-3555 
(304)  372-8880 
(304)  567-2351 

(304)  572-^000 

(304)  572-2900 
(304)  572-2900 
(304)  744-4641 

WV0036 

Inn . 

102  Racer  Dr . 

CrnsMS  1  anaa,  WV  25313  . 

WV0126 

Beaver  Ridge  CorKio’s-Ash  & 
Beach  Ledge. 

Siipnr  ft  Mntnl . . 

P.O.  Box  50,  Rt  1  . 

DavLa,  WV  96960  . 

WV0034 

911  Diinhar  Ava  . 

Dimhar,  WV  96064 

WV0149 

GrantsvillR  Hntnl  . 

P  O  Ron  .660 . 

GrantsviUa,  WV  96147 

WV0071 

Days  Inn  . 

Piitman  Villaga  Dr  . 

HiMrrinana,  WV  9.6.696 

WV0022 

Days  Inn  . . . 

6.66  N  .laffantnn  Rt  . 

Lewisburg,  WV  24901  . . . 

WV0006 

Holiday  Inn  . 

301  Foxoroft  Ava  . 

Martin-ahiTrg,  WV  96401 

WV0055 

Holiday  Inn  (Star  City) — Bldg.  C 
TravAlars  Inn  . 

1400  .Raratnga  Ava  . . 

Mnrgantnwn,  WV  96606  . 

WV0084 

.619  N  .Rtata'fit  9  . 

New  Martinsville,  WV  26155  . 

WV0087 

Super  8  Motel . 

109  Duka  Rt  . 

Riplay,  WV  9.697’1 

wvooes 

Yokums  VactionlarKi  Motel  & 

HC  .69,  Fin*  3 

5^nana  Rncks,  WV  96684  . 

WV0070 

Cabins. 

Silver  Creek  Lodge  at  Snow- 
shoe. 

Rpnifvi»  1  odgn  . 

1  Silver  Creek  Pkwy . . . . 

.RIatyInrk,  WV  96991  . 

WV0067 

P.O.  Box  10,  Snowshoe  Dr _ 

Snowshoe,  WV  26209 . 

WV0068 

TimharlinA  1  ndga . 

PO  Ro*  10,  Rnowshoe 

.Rnnwshna^  WV  96909 

WV0143 

Ramada  Inn  l^ortodge — Main 

2nd  Ave.  &  B  St  . . 

South  Charleston,  WV  25303  ... 

WV0144 

&  Bldgs.  2  &  3. 

Red  Roof  Inn— Main  &  BkJg.  2  . 

4006  McCorkle  Ave.  SW . 

South  Charleston,  WV  25309  ... 

(304)  744-1500 

WV0019 

CSX  Hotels  The  Gieenbrief . 

•Station  A  lilo*  . 

White  Sulphur  Spgs.,  WV 
24986. 

(304)  536-1110 

DELETIONS 

Nebraska 

NE0102 

Best  Western  Stagecoach  Inn  .. 

201  stagecoach  Trail _ 

Ogallala,  NE  69153  . 

(308)284-3656 

Tennessee 

TN0035 

Garden  Plaza  Hotel . . 

21 1  Mockingbird  Ln  . . 

Johnson  City,  TN  37601 

(615)  929-2000 
(615)  895-5555 
(615) 481-2468 

(304)  866-4391 

TN0086 

GardAn  Pla7a  Hntal  . 

1850  Old  Fa1  Pkwy  _ 

Ml iHraashnrn,  TN  371.30  , . 

TN0119 

GarrlAn  Pta7a  Hntat  . 

916  R  lUinnIfi  Ava  . 

Oak  Ridge,  TN  37830 

West  Virginia 

WV0125 

Blackbear  Woods  Resort 

P.O.  Box  55,  Rt  1  . . 

navis,  WV  96960  . 

|FR  Doc,  94-26547  Filed  10-25-94;  8:45  am] 
BILUNQ  CODE  8718-26-U 


Letter  of  Map  Change  Distribution 
Service 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  Notice  announces  the 
availability  of  a  subscription  service  for 
receiving  copies  of  Letters  of  Map 
Change  (LOMCs). 

DATES:  The  subscription  service  is 
currently  available  for  LOMCs  effective 
on  and  after  October  1, 1994. 

FOR  information  CONTACT:  Information 
about  the  subscription  service  may  be 
requested  by  writing  to  the  following 
addresses:  If  you  are  located  east  of  the 
Mississippi  River  or  in  Minnesota, 
address  your  request  as  follows:  Letter 
of  Map  (^ange  Distribution 
Coordinator-East,  2953  Prosperity 
Avenue,  Fairfax,  Virginia  22031.  If  you 
are  located  west  of  the  Mississippi  River 
or  in  Louisiana,  address  your  request  as 
follows:  Letter  of  Map  Change 


Distribution  Coordinator-West,  3601 
Eisenhower  Avenue,  Suite  600, 
Alexandria,  Virginia  22304. 

SUPPLEMENTARY  INFORMATION:  FEMA 
announces  a  new  product  for  those  who 
are  interested  in  National  Flood 
Insurance  Program  maps  and 
determinations  made  by  LOMCs.  Those 
interested  may  now  subscribe  to  the 
Letter  of  Map  Change  Distribution 
Service  and  receive  complete  copies  of 
the  approximately  5,200  LOMCs,  as  well 
as  denied  LOMC  applications  issued 
each  year.  These  LOMC  copies  will  be 
appropriately  annotated  to  protect  the 
privacy  of  individuals.  Subscriptions 
will  be  for  a  one-year  period  be^nning  , 
with  the  date  that  a  complete 
application,  with  appropriate  fee,  is 
received.  Copies  of  I^MCs  will  be 
provided  during  the  first  and  third 
weeks  of  each  month.  The  first  two 
issues  will  be  distributed  on  or  about 
November  1, 1994,  and  November  15, 
1994,  and  will  include  those  LOMCs 
effective  from  October  1  through 
October  15, 1994,  and  October  16 
through  October  31, 1994,  respectively. 


Dated:  October  18, 1994. 

Richard  T.  Moore, 

Associate  Director  for  Mitigption. 

(FR  Doc.  94-26546  Filed  10-25-94;  8:45  am) 
BtLUNO  CODE  6718-03-0 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreementfs)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Fed^l  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
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Commission  r^arding  a  pending 
agreement. 

Agreement  No.:  203-011474. 

Title:  CSAV/CCNI  Car  Carrier 
Agreement. 

Parties: 

Compania  Sud  Americana  De 
Vapores,  S.A. 

Compania  Chilena  De  Navegacion 
Interoceanica,  S.A. 

Synopsis:  TTie  proposed  Agreement 
authorizes  the  parties  to  discuss,  agree 
and  establish  rates,  charges,  rules  and 
practices,  deployment  and  utilization  of 
vessels,  charter  space  to  and  from  one 
another,  and  rationalize  sailings  in  the 
trade  between  East  Coast  ports  of  the 
U.S.  (Maine  to  Key  West,  Florida)  and 
ports  in  Panama  and  on  the  West  Coast 
of  South  America  (Balboa  to  Concepcion 
Bay  Chile  Range)  principally  Peru  and 
Chile)  and  inland  and  coastal  points 
(including  Argentinian  and  Bolivian 
points).  Adherence  to  any  agreement 
reached  is  voluntary. 

Agreement  No.:  232-011475. 

Title:  Hanjin/Tricon  Agreement. 

Parties: 

Cho  Yang  Shipping  Co.  Ltd. 

DSR-Senator  Lines 

Hanjin  Shipping  Co.,  Ltd. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  charter  space  to 
and  from  one  another,  and  rationalize 
sailings  in  the  trade  from  and  to  U.S. 
Atlantic  Coast  ports  (Bangor,  ME/Key 
West,  FL  range)  and  to  and  from  ports 
in  the  United  Kingdom  and  North 
European  Continent  (Le  Havre/Hamburg 
range). 

Agreement  No.:  224-200259-009. 

Title:  Jacksonville  Port  Authority/ 
Crowley  American  Transport.  Inc. 
Terminal  Agreement. 

Parties: . 

Jacksonville  Port  Authority. 

Crowley  American  Transport,  Inc. 

Synopsis:  The  proposed  amendment 
extends  the  term  of  the  Agreement. 

Agreement  No.:  224-200888. 

Title:  Port  of  Oakland/Marine 
Terminals  Corporation  Terminal 
Agreement. 

Parties: 

Port  of  Oakland  (“Port") 

Marine  Terminals  Corporation 
(“MTC”) 

Synopsis:  The  proposed  Agreement 
provide  MTC  with  terminal  services  at 
the  Port’s  Ninth  Avenue  Terminal.  As 
compensation,  MTC  will  pay  the  Port  70 
percent  of  dockage  and  wharfage  and  90 
percent  of  whar&ge  tarifr  charg^ 
subject  to  certain  agreed  upon 
provisicms.  The  Agreement  has  an 
initial  term  of  two  years. 

Dated:  October  20. 1994. 


By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  94-26472  Filed  10-25-94;  8:45  am) 
BILUNQ  CODE  6730-01-M 


[Docket  No.  94-23] 

Rose  international,  Inc.  v.  Trans- 
Atlantic  Agreement  and  Its  Member 
Lines;  Notice  of  Filing  of  Complaint 
and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Rose  International,  Inc. 
(“Complainant”)  against  Trans-Atlantic 
Agreement,  and  jointly  and  severally  its 
member  lines  (“Respondents”)  was 
served  October  21, 1994.  Complainants 
allege  that  Respondents  violated 
sections  10(b)  (1),  (4),  (10),  (12),  (14)  and 
(15)  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  §§  1709(b)  (1),  (4),  (10),  (12), 
(14)  and  (15)  by  knowingly  and  willfully 
accepting  cargo  for  the  account  of 
various  shippers  of  household  goods 
who  are  NVOCCs  without  tariffs  or 
bonds  on  file  with  the  Commission:  by 
entering  into  unlawful  service  contracts 
with  these  shippers  resulting  in  rates  for 
them  that  discriminate  against 
complainant;  and  by  allowing  these 
shippers  to  obtain  transportation  at  less 
than  the  rates  contained  in 
Respondents’  tarifrs  through  unjust  and 
unfair  devices  or  means. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  October  23, 1995,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  February  23, 1996. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  94-26475  Filed  10-25-94;  8:45  am) 
BILLING  CODE  ETSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Citizens  Bancshares,  Inc.,  et  al.;  Notice 
of  Applications  to  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outw'eigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  17, 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Citizens  Bancshares,  Inc., 
Salineville,  Ohio;  to  engage  de  novo  in 
the  permissible  nonbanking  activity  of 
courier  services,  pursuant  to  § 
225.25(b)(10)  of  the  Board’s  Regulation 
Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 
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1.  West  Concord  Bancshares,  Inc., 
West  Concord,  Minnesota;  to  engage  de 
novo  in  making  real  estate,  installment, 
and  commercial  loans  for  its  own 
account,  pursuant  to  §  225.25(b)(1)  of 
the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  20, 1994. 
fennifer  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-26479  Filed  10-25-94;  8:45  am) 
BU.UNQ  CODE  6210-01-F 


Mid  Am,  Inc.;  Acquisition  of  Company 
Engaged  in  Permissible  Nonbanking 
Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  beneHts  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  he^ng, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
roval  of  the  proposal, 
omments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  21, 
1994. 

A.  Federal  Reserve  Bank  of  Geveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 


East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Mid  Am,  Inc.,  Bowling  Green,  Ohio; 
to  acquire  Lucas  County  Qredit  Bureau, 
Inc.,  Toledo,  Ohio,  and  thereby 
indirectly  acquire  MWN  Corporation, 

St.  Petersburg,  Florida,  and  engage  in 
check  verification,  pursuant  to  § 
225.25(b)(22)  of  the  Board’s  Regulation 
Y,  and  debt  collection,  pursuant  to  the 
provision  of  §  225.25(b)(23)  of  the 
Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  20, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-26480  Filed  10-25-94;  8:45  am) 

BILUNO  CODE  6210-01-F 


Mid  Am,  Inc.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  21, 1994. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
^st  Sixth  Street,  Cleveland,  Ohio 
44101: 

2.  Mid  Am,  Inc.,  Bowling  Green,  Ohio; 
to  acquire  100  percent  of  the  voting 
shares  of  ASB  Bankcorp,  Inc.,  Adrian, 
Michigan,  and  thereby  indirectly 
acquire  Adrian  State  Bank,  Adrian, 
Michigan. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 


Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

2.  First  Security  Bankshares,  Inc., 
Lavonia,  Georgia;  to  acquire  95.1 
percent  of  the  voting  shares  of  Braseiton 
Banking  Company,  Braseiton,  Georgia. 

2.  Hancock  Holding  Company, 
Gulfport,  Mississippi;  to  merge  with 
First  Denham  Bancshares,  Inc.,  Denham 
Springs,  Louisiana,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Denham  Springs,  Denham  Springs, 
Louisiana. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198; 

2.  Bankers’  Bank  of  the  West  Bancorp, 
Inc.,  Denver,  Colorado;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bankers’ 
Bank  of  the  West,  Denver,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  20, 1994. 

Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  94-26481  Filed  10-25-94;  8:45  am) 
BiLUNG  CODE  621(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Program  Announcement  No.  93612- 
952,  Availability  of  Financial 
Assistance  for  the  Mitigation  of 
Environmental  Impacts  to  Indian  Lands 
Due  to  Department  of  Defense 
Activities 

AGENCY:  Administration  for  Native 
Americans,  Administration  for  Children 
and  Families,  Department  of  Ffcalth  and 
Human  Services. 

ACTION:  Armovmcement  of  availability  of 
competitive  financial  assistance  to  assist 
eligible  applicants  address 
environmental  problems  and  impacts 
fi'om  Department  of  Defense  activities  to 
Indian  lands. 

DEFINITION:  For  purjmses  of  this  program 
announcement,  Indian  lands  is  defined 
as  all  lands  used  by  American  Indian 
tribes  and  Alaska  Native  Villages. 
SUMMARY:  The  Congress  has  recognized 
that  Department  of  Defense  activities 
may  have  caused  environmental 
problems  for  Indian  tribes  and  Alaska 
Natives.  These  environmental  hazards 
can  negatively  impact  the  health  and 
safety  as  well  as  their  social  and 
economic  welfare.  Accordingly,  the 
Congress  has  taken  steps  to  help  those 
afiected  begin  to  mitigate  environmental 
impacts  from  Department  of  Defense 
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activities  by  assisting  them  in  the 
planning,  devriopment  and 
implementation  of  programs  for  such 
mitigation. 

This  environmental  mitigation 
program  was  begun  through  a  program 
announcement  published  on  December 
29, 1993  as  a  response  to  the 
Department  of  Defense  Appropriations 
Act,  Public  Law  103-139,  which  was 
enacted  on  November  11, 1993.  This 
program  continues  under  Public  Law 
103-335  (the  Act),  enacted  on 
September  30, 1994.  Section  8094  of  the 
Act  states,  “Of  the  funds  appropriated  to 
the  Department  of  Defense  (DOD)  for 
Operations  and  Maintenance  Defense — 
Wide,  not  less  than  $8,000,000  shall  be 
made  available  until  expended  to  the 
Administration  for  Native  Americans 
within  90  days  of  enactment  of  this  Act: 
Provided  That  such  funds  shall  be  made 
available  only  for  the  mitigation  of 
environmental  impacts,  including 
training  and  technical  assistance  to 
tribes,  related  administrative  support, 
the  gathering  of  information, 
documenting  of  environmental  damage, 
and  developing  a  system  for  prioritizing 
of  mitigaticm,  on  Indian  lands  resulting 
from  Department  of  Defense  activities: 
Provided  further.  That  the  Department 
of  Defense  shall  provide  to  the 
Committees  on  Appropriations  of  the 
Senate  and  House  of  Representatives  by 
September  30, 1995,  a  summary  report 
of  all  environmental  jlamage  that  has 
occurred  on  Indian  land  as  a  result  of 
DOD  activities,  to  include,  to  the  extent 
feasible,  a  list  of  all  documents  and 
records  known  to  the  Department  that 
describe  the  activity  or  action  causing  or 
relating  to  such  environmental 
damage.”  The  Administration  for  Native 
Americans  (ANA)  and  the  De]>artment 
of  Defens0i(IXDD)  announce  the 
availability  of  FY95  funds  for  eligible 
applicants  to  begin  the  process  oif 
addressing  the  environmental  problems 
and  damage  caused  from  defense 
activities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  McCully— (202)  690-5780  or 
Rita  LeBeau — (202)  690-5790  or  Gerry 
Gipp— (202)  690-6662  at  the 
Administration  for  Native  Americans, 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue, 
SW.,  Rm  348F,  Washington,  DC  20201- 
0001. 

DATES:  The  closing  date  for  submission 
of  applications  is  August  18, 1995. 

A.  IntrodiictioB  and  Purpose 

The  program  announcement  states  the 
availability  of  any  unobligated  fiscal 
year  1994  and  fiscal  year  1995  financial 
assistance  to  eligible  applicants  using 


funds  provided  by  the  Department  of 
Defense  through  the  Administration  for 
Native  Americans  for  the  purpose  of 
mitigating  environmental  impacts  on 
Indian  lands  related  to  Department  of 
Defense  activities. 

Financial  assistance  awards  made 
under  this  program  announcement  will 
be  on  a  competitive  basis  and  the 
proposals  will  be  reviewed  against  the 
evaluation  criteria  in  this 
announcement. 

The  Federal  government  recognizes 
that  substantial  environmental 
problems,  resultant  from  defense 
activities,  exist  on  Indian  lands  and  will 
geographically  range  from  border  to 
border  and  from  coast  to  coast.  The 
nature  and  magnitude  of  the  problems 
will  most  likely  be  better  defined  when 
affected  Indian  tribes  and  Alaska 
Natives  have  completed  environmental 
assessments  called  for  in  Phase  I  of  this 
four-phase  program. 

The  Federal  government  has  also 
recognized  that  Indian  tribes,  Alaska 
Natives  and  their  tribal  organizations 
must  have  the  opportunity  to  develop 
their  own  plans  and  technical 
capabilities  and  access  the  necessary 
financial  and  technical  resources  in 
order  to  assess,  plan,  develop  and 
implement  programs  to  mitigate  any 
impacts  caused  by  Department  of 
Defense  activities. 

The  Administration  for  Native 
Americans  (ANA)  and  the  Etepartment 
of  Defense  (DOD)  recognize  the 
potential  environmental  problems 
created  by  DOD  activities  that  may 
affect  air,  water,  soil  and  human  and 
natural  resources  (i.e.,  forests,  fish, 
plants).  It  is  also  recognized  that 
potential  applicants  may  have 
specialized  knowledge  and  capabilities 
to  address  specific  concerns  at  various 
levels  within  the  four  phase  program. 
Under  this  announcement  proposals 
will  be  accepted  for  any  and  all  of  the 
four  phases  or  one  specific  phase.  These 
phases  are:  Phase  I — assessment  of 
Indian  lands  to  develop  as  complete  an 
inventory  as  possible  of  environmental 
impacts  caused  by  Department  of 
Defense  activities:  Phase  II — 
identification  and  exploration  of 
alfemative  means  for  mitigation  of  these 
impacts  and  determination  of  the 
technical  merit,  feasibility  and  expected 
costs  and  benefits  of  each  approach  in 
order  to  select  one  approach;  Phase  III — 
development  of  a  detailed  mitigation 
plan,  and  costing  and  scheduling  for 
implementation  of  the  design,  including 
strategies  for  meeting  statutory  or 
regulatory  requirements  and  for  dealing 
with  other  appropriate  Federal  agencies; 
and.  Phase  IV — implementation  of  the 
mitigation  plan. 


The  following  are  some  known  areas 
of  concern.  It  is  expected  that  applicants 
may  identify  additional  areas  of  concern 
in  ^eir  applications: 

•  damage  to  treaty  protected 
spawning  habitats  caused  by  artillery 
practice  or  other  defense  activities; 

•  damage  to  Indian  lands  and 
improvements  (e.g.  wells,  fences)  and 
facilities  caused  by  bombing  practice; 

•  damage  caused  to  range  and  forest 
lands  by  gunnery  range  activities; 

•  low-level  flights  over  sacred  sites 
and  religious  ceremonies  which  disrupt 
spiritual  activities; 

•  movement  of  soil  covering  the 
remains  of  buried  Indian  people  and 
artifacts  requiring,  by  tradition,  their 
reburial  in  traditional  rituals; 

•  operation  of  dams  by  the  Army 
Gorps  of  Engineers  which  has  had 
adverse  impacts  on  spawning  beds  and 
treaty  fishing  rights  and  water  quality 
due  to  problems  of  siltation;  reduced 
stream  flows;  increased  water 
temperatures;  and.  dredge  and  fill 
problems; 

•  leaking  of  underground  storage 
tanks  on  lands  taken  from  Indians  for 
temporary  war-time  use  by  the 
Etepartment  of  Itefense; 

•  unexploded  ordnance  from  gunnery 
emd  bombing  practice  on  Indian  lands 
resulting  in  significant  damage  to 
rangelands,  wildlife  habitat,  stock  water 
wells,  etc.; 

•  disposal  activities  related  to 
removal  of  imexploded  ordnance, 
nuclear  waste  materials,  toxic  materials, 
and  biological  warfare  materials  from 
Indian  lands; 

•  transportation  of  live  ordnance, 
nuclear  waste,  chemical  and  biological 
warfare  materials  from  and  across 
Indian  lands; 

•  seepage  of  fluids  suspected  of 
containing  toxic  materials  onto  Indian 
lands; 

•  chlorofluorocarbons  (CFC’s) 
resulting  frcxn  abandoned  containers 
and/or  dumping  onto  Indian  lands; 

•  polychlorinated  biphenyls  (PCB’s) 
from  transformers  which  have  been 
abandoned  and/or  dumped  onto  Indian 
lands; 

•  public  heajth  concerns  regarding 
electromagnetic  fields  surroimdihg 
Defense-related  transmission  facilities 
which  cross  Indian  lands;  and 

•  reclamation  activities  required  to 
mitigate  any  or  all  of  the  above  stated 
conditions  and  other  activities  as  they 
become  known. 

B.  Proposed  Projects  To  Be  Funded 
With  FY  1994  1995  Funds 

The  purpose  of  this  announcement  is 
to  invite  single  year  (up  to  seventeen 
months  in  duration)  or  up  to  thirty-six 
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month  proposals  from  eligible 
applicants  to  undertake  any  or  all  of  the 
Phases. 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project,  requiring  more  than  12  months 
to  develop  and  complete,  affords 
applicants  the  opportunity  to  develop 
more  complex  and  in-depth  projects. 
Funding  after  the  first  12  month  budget 
period  of  an  approved  multi-year  project 
is  non-competitive  and  subject  to 
availability  of  funds,  (see  Part  E  for 
further  information) 

Phase  I:  The  purpose  of  Phase  I  is  to 
conduct  the  resear^  and  planning 
needed  to  identify  environmental 
impacts  to  Indian  lands  caused  by 
Department  of  Defense  activities  on  or 
near  Indian  lands  and  to  plan  for 
remedial  investigations  to  determine 
and  carry  out  a  preliminary  assessment 
of  these  problems.  These  activities  may 
include,  but  not  be  limited  to,  the 
followino: 

•  conduct  site  inspections  to  identify 
problems  and  causes  related  to  DOD 
activities; 

•  identify  and  develop  approaches  to 
handle  raw  data  that  will  assist  in 
performing  comprehensive 
environmental  assessments  of  problems 
and  causes  related  to  DOD  activities; 

•  identify  approaches  and  develop 
methodologies  which  will  be  used  to 
develop  the  activities  to  be  undertaken 
in  Phases  n  and  III; 

•  identify  other  Federal  agency 
programs,  if  any,  that  must  be  involved 
in  mitigation  activities  and  their 
requirements; 

•  identify  potential  technical 
assistance  and  expertise  required  to 
address  the  activities  to  be  undertaken 
in  Phases  II  and  III;  and 

•  identify  other  Federal 
environmental  restoration  programs  that 
could  be  accessed  to  cooperatively 
coordinate  and  mobilize  resources  in 
addressing  short  and  long-term 
activities  developed  under  Phase  HI. 

Phase  I  should  result  in  adequately 
detailed  documentation  of  the  problems 
and  sources  of  help  in  solving  them  to 
provide  a  useful  basis  for  examining 
alternative  mitigation  approaches  in 
Phase  II. 

Phase  II:  The  purpose  of  Phase  II 
activities  is  to  examine  alternative 
approaches  for  mitigation  of  the  impacts 
identified  in  Phase  I  and  to  lead  toward 
the  mitigation  design  to  be  developed  in 
Phase  III.  Phase  n  activities  may 
include,  but  need  not  be  limited  to  the 
following: 

•  conduct  remedial  investigation  and/ 
or  feasibility  studies  as  necessa^; 

•  plan  for  the  design  of  a  ' 
comprehensive  mitigation  strategy  to 


address  problems  identified  during 
Phase  I  which  address  areas  such  as 
land  use  restoration,  clean-up  processes, 
contracting  and  liability  concerns; 
regulatory  responsibilities;  and 
resources  necessary  to  implement  clean 
up  actions; 

•  design  strategies  that  coordinate 
with  or  are  complementary  to  existing 
DOD  cleanup  programs  such  as  the 
Defense  Environmental  Restoration 
Program  which  promotes  and 
coordinates  efforts  for  the  evaluation 
and  cleanup  of  contamination  at  DOD 
installations; 

•  review  possible  interim  remedial 
strategies  that  address  immediate 
potential  hazards  to  the  public  health 
and  environment  in  order  to  provide 
alternative  measures  i.e.,  providing 
alternate  water  supplies,  removing 
concentrated  sources  of  contaminants, 
or  constructing  structures  to  prevent  the 
spread  of  contamination; 

•  identify  specific  types  of  technical 
assistance  and  management  expertise 
required  to  assist  in  developing  specific 
protocols  for  enviromnental 
assessments,  remedial  investigations, 
feasibility  studies,  interim  remedial 
actions  and  strategic  planning  for 
existing  and  future  mitigation  activities; 

•  review  other  types  of  assessments 
that  need  to  be  considered,  reviewed 
and  incorporated  into  the  conduct  and/ 
or  design  process  such  as: 

— estimates  of  clean-up  cost; 

— estimate  of  impacts  of  short-term 
approach; 

— estimate  of  impacts  of  long-term 
approach; 

— cultural  impacts; 

—economic  impacts; 

— human  health-risk  impacts;  and 

•  document  approaches  and 
procedures  which  have  been  developed 
in  order  to  negotiate  with  appropriate 
Federal  agencies  for  necessary  cleanup 
action  and  to  keep  the  public  informed. 

In  establishing  the  basis  for  a  design  > 
process,  particularly  when  there  are 
multiple  problems,  the  applicants  may 
want  to  consider  a  prioritization  process 
as  follows: 

•  emergency  situations  that  require 
immediate  clean-up; 

•  time-critical  sites,  i.e.  sites  where 
the  situation  will  deteriorate  if  action  is 
not  taken  soon; 

•  projects  with  minimum  funding 
requirements; 

•  projects  with  intermediate-level 
funding  requirements; 

•  projects  with  maximum  funding 
requirements. 

Achieving  corhpliance  with  Federal 
environmental  protection  legislation  is 
the  driving  force  behind  all  Federal 


clean-up  activities.  The  following  is  a 
list  of  major  Federal  environmental 
legislation  that  should  be  recognized  in 
a  regulatory  review  as  all  Federal,  state 
and  local  regulatory  requirements  which 
could  have  major  impacts  in  the  design 
of  mitigation  strategies: 

•  Indian  Environmental  General 
Assistance  Program  Act  of  1992; 

•  Clean  Air  Act  (CAA); 

•  Clean  Water  Act  (CWA); 

•  Safe  Drinking  Water  Act  (SDWA); 

•  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA); 

•  Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972  (MPRSA); 

•  Toxic  Substances  Control  Act 
(TSCA); 

•  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA); 

•  Nuclear  Waste  Policy  Act  of  1982 
(NWPA); 

•  Comprehensive  Environmental 
Resource  Conservation  and  Liability  Act 
(CERCLA  or  Superfund); 

•  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA); 

•  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA); 

•  National  Environmental  Policy  Act 
of  1969  (NEPA); 

Other  Federal  legislation  that  should 
be  included  in  the  regulatory  review 
and  that  should  be  of  assistance  are  the 
tribal  specific  legislative  acts,  such  as: 

•  American  Indian  Religious  Freedom 
Act; 

•  National  Historic  Preservation  Act 
of  1991; 

•  Indian  Environmental  Regulatory 
Enhancepnent  Act  of  1990; 

Other  regulatory  considerations  could 
involve  applicable  tribal,  village,  state 
and  local  laws,  codes,  ordinances, 
standards,  etc.  which  should  also  be 
reviewed  to  assist  in  planning,  the 
mitigation  design,  and  development  of 
the  comprehensive  mitigation  strategy. 

Phase  II  should  result  in  a  carefully 
documented  examination  of  alternative 
approaches  and  the  selection  of  an 
approach  to  be  used  in  the  Phase  III 
design  process. 

Phase  III:  The  purpose  of  Phase  III  is 
the  completion  of  activities  initiated 
under  Phase  II,  the  initiation  of  new 
activities  required  to  implement 
programs,  and  the  design  of  on-site 
actions  required  to  mitigate 
environmental  damage  from  DOD 
activities. 

The  Phase  III  activities  may  include 
but  need  not  be  limited  to: 

•  development  and  implementation 
of  a  detailed  management  plan  to:  guide 
corrective  action;  resolve  issues  rising 
firom  overlapping  or  conflicting 
jurisdictions;  guide  a  cooperative  and 
collaborative  effort  among  all  parties  to 
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ensure  there  are  no  duplicative  or 
conflicting  regulatory  requirements 
governing  the  cleanup  actions;  and, 
establish  a  tribal  or  village  framework 
and/or  parameter(s)  that  will  guide  the 
negotiations  process  for  one  or  multiple 
cleanup  actions; 

•  establishment  of  priorities  for 
mitigation  programs  when  there  are 
multiple  clean-up  sites;  consider  at  a 
minimum  the  nature' of  the  hazard 
involved:  such  as  its  physical  and 
chemical  characteristics,  including 
concentrations  and  mobility  of 
contaminants;  the  pathway  indicating 
potential  for  contaminant  transport  via 
surface  water,  ground  water  and  air/soil, 
and  any  other  indicators  that  are 
identihed  during  the  environmental 
assessment,  including  the  prioritization 
process  identified  under  Phase  II; 

•  program  design  and 
implementation  of  information 
dissemination  strategies  prior  to  start  up 
of  on-site  implementation  of  mitigation 
program  activities; 

•  development  of  a  legal  and 
jurisdictional  strategy  that  addresses 
DOD/contractor  liability  issues  to 
ensure  quality,  cost-effective  mitigation 
services,  and  to  evaluate  any  measures 
providing  equitable  risk  between  the 
OOD  and  the  remediation  contractor,  as 
well  as  to  incorporate  Tribal 
Employment  Rights  Office  (TERO)  and 
other  policies  and  procedures,  if 
required; 

•  design  of  an  approval  process  and 
other  processes  necessary  for  the 
implementation  of  tribal  and  village 
codes  and  regulations  for  current  and 
future  compliance  enforcement  of  all 
mitigation  actions; 

•  development/design  of  a 
documentation  strategy  to  ensure  all 
DOD  and  contractor  cleanup  activities 
are  conducted  and  completed  in  a 
environmentally  clean  and  safe  manner 
for  the  social  and  economic  welfare,  as 
well  as  public  health  of  Indian  and 
Alaska  Native  people  and  the 
surrounding  environment; 

•  development  and  conduct  of 
certified  training  programs  that  will 
enable  a  local  work  force  to  become 
technically  capable  to  participate  in  the 

.  mitigation  activities,  if  they  so  choose; 
and 

•  conduct  of  any  other  activities 
deemed  necessary  to  carry  out  Phase  1, 

II  and  III  activities. 

Phase  UI  should  result  In  a 
comprehensive  plan  for  conducting  all 
aspects  of  mitigation  action 
contemplated. 

Phase  IV:  The  Phase  IV  activities  are 
the  implementation  of  mitigation  plans 
specified  in  the  detailed  plan  completed 
in  Phase  III. 


C.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply: 

•  Federally  recognized  Indian  tribes; 

•  Incorporated  Non-Federally  and 
State  recognized  Indian  tribes; 

•  Alaska  Native  villages,  tribes  or 
tribal  governing  bodies  (IRA  or 
traditional  councils)  as  recognized  by 
the  Bureau  of  Indian  Affairs  in  the 
Federal  Register  Notice  dated  October 
21, 1993; 

•  nonprofit  Alaska  Native  Regional 
Associations  and/or  Corporations  with 
village  specific  projects; 

•  nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 

•  other  tribal  or  village  organizations 
or  consortia  of  Indian  tribes. 

In  addition,  current  ANA  grantees 
who  meet  the  above  eligibility  criteria, 
but  do  not  have  a  mitigation  grant  under 
Program  Announcement  93612-943  are 
also  eligible  to  apply  for  a  grant  award 
under  this  program  announcement. 

D.  Available  Funds 

Subject  to  availability  of  funds, 
approximately  $8  million  of  financial 
assistance  is  available  in  FY  1995  under 
this  program  announcement  for  eligible 
applicants.  Any  unobligated  FY1994 
funds  would  also  be  available  for  this 
purpose.  It  is  expected  that  about  17 
awards  will  be  made,  ranging  from  $100 
thousand  to  $1  million. 

Each  eligible  applicant  described 
above  (Part  C)  can  receive  only  one 
grant  award  under  this  announcement. 

E.  Multi-Year  Projects 

This  announcement  is  soliciting 
applications  for  project  periods  up  to  36 
months.  Awards,  on  a  competitive  basis, 
will  be  for  a  one-year  budget  period, 
although  project  periods  may  be  as  long 
as  36  months.  Funding  after  the  12 
month  budget  period  of  an  approved 
multi-year  project  is  non-competitive. 
.The  non-competitive  funding  for  the 
second  and  third  years  is  contingent 
upon  the  grantee’s  satisfactory  progress 
in  achieving  the  objectives  of  the  project 
according  to  the  approved  work  plan, 
the  availability  of  Federal  funds, 
compliance  with  the  applicable 
statutory,  regulatory  and  grant 
requirements,  and  determination  that 
continued  funding  is  in  the  best  interest 
of  the  Government. 

F.  Grantee  Share  of  Project 

Grantees  must  provide  at  least  five  (5) 
percent  of  the  total  approved  cost  bf  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  Federal  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  although  applicants 


are  encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  The  funds  for  the  match 
must  be  from  a  private  source,  or  state 
source  where  the  funds  were  not 
obtained  from  the  Federal  government 
by  the  state,  or  a  Federal  source  where 
legislation  or  regulation  authorizes  the 
use  of  these  funds  for  matching 
purposes.  Therefore,  a  project 
requesting  $300,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period),  must  include  a  match  of 
at  least  $15,789  (5%  total  project  cost). 
Applicants  may  request  a  waiver  of  the 
requirement  for  a  5%  non-Federal 
matching  share.  Since  the  matching 
requirement  is  very  low  it  is  not 
expected  that  waivers  will  be  requested. 
However,  the  procedure  for  requesting  a 
waiver  can  be  found  in  45  CFR 1336, 
Subpart  E — Financial  Assistance 
Provisions, 

It  is  the  policy  of  ANA  to  apply  the 
waiver  of  the  non-Federal  matching 
share  requirement  for  the  purposes  of 
this  particular  program  announcement. 

G.  Intergovernmental  Review  of 
Federal  Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 

H.  Application  Process 

(1)  Availability  of  Application  Forms: 
In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied,  including  Form-424, 
and  in  the  manner  prescribed  by  ANA. 
The  application  kits  containing  the 
necessary  forms  and  instructions  may  be 
obtained  from:  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Administration 
for  Native  Americans,  Room  348F, 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue  SW., 

Washington,  DC  20201-0001,  Attention: 
Rita  LeBeau  (202)  690-5790. 

(2)  Application  Submission:  Each 
application  should  include  one  signed 
original  and  two  (2)  copies  of  the  grant 
application,  including  all  attachments. 
Assurances  and  certifications  must  be 
completed.  Submission  of  the 
application  constitutes  certification  by 
the  applicant  of  its  compliance  with 
Drug-Free  Workplace  and  Debarment 
and  these  forms  do  not  have  to  be 
submitted.  The  application  must  be 
hand  delivered  or  mailed  by  the  closing 
date  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  Rm  6C-462,  6th 
Floor  East,  OFM/DDG,  Aerospace  Center 
Building,  370  L’  Enfant  Promenade, 
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SW.,  Washington,  DC  20447,  Attention: 
William  J.  McCarron  ANA  93612-952. 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8:00  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  6th  Floor,  OFM/DDG,  901  D 
Street,  SW.,  Rm  6C-462,  Washington, 

DC  20447. 

The  application  must  be  signed  by  an 
individual  authorized:  (1)  To  act  for  the 
applicant  tribe,  village  or  organization, 
and  (2)  to  assume  the  applicant’s 
obligations  under  the  terms  and 
conditions  of  the  grant  award. 

(3)  Application  Consideration:  The 
Commissioner  of  the  Administration  for 
Native  Americans  determines  the  final 
action  to  he  taken  with  respect  to  each 
grant  application  received  under  this 
announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  otherwise 
conform  to  this  announcement  will  not 
be  accepted  for  review.  Applicants  will 
be  notified  in  writing  of  any  such 
determination  by  ANA. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process.  An  independent  review  panel 
consisting  of  reviewers  familiar  with 
environmental  problems  of  Indian  tribes 
and  Alaska  Native  villages  will  evaluate 
each  application  against  the  published 
criteria  in  this  announcement.  The 
results  of  this  review  will  assist  the 
Commissioner  in  making  final  funding 
decisions. 

•  The  Commissioner’s  decision  will 
also  take  into  account  the  comments  of 
ANA  staff,  state  and  Federal  agencies 
having  performance  related  information, 
and  other  interested  parties. 

•  As  a  matter  of  policy  the 
Commissioner  will  make  grant  awards 
consistent  with  the  stated  purpose  of 
this  announcement  and  all  relevant 
statutory  and  regulatory  requirements 
under  45  C.F.R.  Parts  74  and  92 
applicable  to  grants  under  this 
announcement. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  will  be  notified 
in  writing  within  approximately  120 
days  of  the  closing  date.  Successful 
applicants  are  notified  through  an 
official  Financial  Assistance  Award 
(FAA)  document.  The  Administration 
for  Native  Americans  staff  cannot 
respond  to  requests  for  funding 
decisions  prior  to  the  official 


notification  to  the  applicants.  The  FAA 
will  state  the  amount  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the 
terms  and  conditions  of  the  grant  award, 
the  effective  date  of  the  awand,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non-Federal  matching 
share  requirement. 

I.  Review  Process  and  Criteria 

Applications  submitted  by  the  post¬ 
marked  date  under  this  program 
announcement  will  undergo  a  pre¬ 
review  to  determine  that: 

•  The  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  announcement. 

•  The  application  materials  submitted 
are  sufficient  to  allow  the  panel  to 
undertake  an  in-depth  evaluation  (All 
required  materials  and  forms  are  listed 
in  the  Grant  Application  Checklist.) 

Applications  which  pass  the  pre¬ 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  evaluation  criteria.  These  criteria 
are  used  to  evaluate  the  quality  of  a 
proposed  project,  and  to  determine  the 
likelihood  of  its  success.  A  proposed 
project  should  reflect  the  purposes 
stated  and  described  in  the  Introduction 
emd  Program  Purpose  (Section  A)  of  this 
announcement.  No  additional  weight  or 
preference  is  given  to  applications 
because  of  an  increased  number  of 
phases  proposed.  Also,  competition  is 
not  based  on  proposals  of  the  same 
phase  or  phases  biit  on  the  merit  of  the 
application  independent  of  phase 
consideration.  The  evaluation  criteria 
are: 

(1)  Goals  and  Available  Resources  (15 
points): 

(a)  The  application  presents  specific 
mitigation  goals  related  to  the  proposed 
project.  It  explains  how  the  tribe  or 
village  intend  to  achieve  those  goals 
identified  in  the  application  and  clearly 
documents  the  involvement  and  support 
of  the  community  in  the  planning 
process  and  implementation  of  the 
proposed  project. 

The  above  requirement  can  be  met  by 
the  tribe  or  tribal  organization  through 
submission  of  a  resolution  that  states 
that  community  involvement  has 
occurred  in  the  project  planning  and 
will  occur  in  the  implementation  of  the 
proposed  project. 

(b)  Available  resources  (other  than 
ANA)  which  will  assist  and  be 
coordinated  with  the  project  are 
described.  These  resources  may  be 
personnel,  facilities,  vehicles  or 
financial  and  may  include  other  Federal 
and  non-Federal  resources. 

(2)  Organizational  Capabilities  and 
Qualifications  (10  points): 


(a)  The  management  and 
administrative  structiuo  of  the  applicant 
is  explained.  Evidence  of  the  applicant’s 
ability  to  manage  a  project  of  the 
proposed  scope  is  well  defined.  The 
application  clearly  demonstrates  tlie 
successful  management  of  prior  or 
current  projects  of  similar  scope  by  the 
organization  and/or  by  the  individuals 
desimated  to  manage  the  project. 

(b)  Position  descriptions  or  resumes  of 
key  personnel,  including  those  of 
consultants,  are  presented.  The  position 
descriptions  and  resumes  relate 
specifically  to  the  staff  proposed  in  the 
Approach  Page  and  in  the  proposed 
Budget  of  the  application.  Position 
descriptions  very  clearly  describe  the 
position  and  its  duties  and  clearly  relate 
to  the  personnel  staffing  required  for 
implementation  of  the  project  activities. 
Either  the  position  descriptions  or  the 
resumes  present  the  qualifications  that 
the  applicant  believes  are  necessary  for 
overall  quality  management  of  the 
project. 

(3)  Project  Objectives,  Approach  and 
Activities  (45  points).  The  Objective 
Work  Plan  in  the  application  includes 
project  objectives  and  activities  related 
to  the  long  term  goals  for  each  budget 
period  proposed  and  demonstrates  that 
these  objectives  and  activities: 

•  are  measurable  and/or  quantifiable; 

•  are  based  on  a  fully  described  and 
locally  determined  balanced  strategy  for 
mitigation  of  impacts  to  the 
environment; 

•  clearly  relate  to  the  tribe  or  village 
long-range  goals  which  the  project 
addresses; 

•  can  be  accomplished  with  available 
or  expected  resources  during  the 
proposed  project  period; 

•  indicate  when  the  objective,  and 
major  activities  under  each  objective 
will  be  accomplished; 

•  specify  who  will  conduct  the 
activities  under  each  objective;  and 

•  support  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4J  Results  or  Benefits  Expected  (20 
points).  The  proposed  project  will  result 
in  specific  measurable  outcomes  for 
each  objective  that  will  clearly 
contribute  to  the  completion  of  the 
project  and  will  help  the  tribe  or  village 
meet  its  goals.  The  specific  information 
provided  in  the  application  on  expected 
results  or  benefits  for  each  objective  is 
the  basis  upon  which  the  outcomes  can 
be  evaluated  at  the  end  of  each  budget 
year. 

(5)  Budget  (10  points).  There  is  a 
detailed  budget  provided  for  each 
budget  period  requested.  (This  is 
especially  necessary  for  multi-year 
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applications.)  The  budget  is  fully 
explained.  It  justifies  each  line  item  in 
the  budget  categories  in  Section  B  of  the 
Budget  Information  of  the  application, 
including  the  applicant’s  non-Federal 
share  and  its  source.  Sufficient  cost  and 
other  detail  is  included  and  explained 
to  facilitate  the  determination  of  cost 
allowability  and  the  relevance  of  these 
costs  to  the  proposed  project.  The  funds 
requested  are  appropriate  and  necessary 
for  the  scope  of  die  project. 

J.  Guidance  to  Applicants 

The  following  is  provided  to  assist 
applicants  to  develop  a  competitive 
application. 

(1)  Program  Guidance: 

•  The  Administration  for  Native 
Americans  will  fund  projects  that 
present  the  strongest  prospects  for 
meeting  the  stated  purposes  of  this 
program  announcement.  Projects  will 
not  be  funded  on  the  basis  of  need 
alone. 

•  In  discussing  the  problems  being 
addressed  in  the  application,  relevant 
historical  data  should  be  included  so 
that  the  appropriateness  and  potential 
benefits  of  the  proposed  project  will  be 
better  understood  by  the  reviewers  and 
decision-maker. 

•  Supporting  documentation,  if 
available,  should  be  included  to  provide 
the  reviewers  and  decision-maker  with 
other  relevant  data  to  better  understand 
the  scope  and  magnitude  of  the  project. 

•  The  applicant  should  provide 
documentation  showing  support  for  the 
proposed  project  from  authorized 
officials,  board  of  directors  and/or 
officers  through  a  letter  of  support  or 
resolution.  It  would  be  helpful, 
particularly  for  organizations,  to 
delineate  the  membership,  make-up  of 
the  board  of  directors,  and  its  elective 
procedures  to  assist  reviewers  in 
determining  authorized  support. 

(2)  Technical  Guidance. 

•  Applicants  are  strongly  encouraged 
to  have  someone  other  than  the  author 
apply  the  evaluation  criteria  in  the 
program  announcement  and  to  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  its  quality 
and  potential  competitiveness  in  the 
review  process. 

•  ANA  will  accept  only  one 
application  under  this  program 
announcement  from  any  one  applicant. 
If  an  eligible  applicant  sends  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 


•  An  application  from  an  Indian  tribe, 
Alaska  Native  Village  or  other  eligible 
organization  must  be  submitted  by  the 
governing  body  of  the  applicant.  - 

•  The  application’s  Form  424  must  be 
signed  by  the  applicant’s  representative 
(tribal  official  or  designate)  who  can  act 
with  full  authority  on  behalf  of  the 
applicant, 

•  The  Administration  for  Native 
Americans  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page  and  that  a  table  of 
contents  be  provided.  The  page 
numbering,  along  with  simple  tabbing  of 
the  sections,  would  be  helpful  and 
allows  easy  reference  during  the  review 
process. 

•  Two  (2)  copies  of  the  application 
plus  the  original  are  required, 

•  The  Cover  Page  should  be  the  first 
page  of  an  application,  followed  by  the 
one-page  abstract. 

•  Section  B  of  the  Program  Narrative 
should  be  of  sufficient  detail  as  to 
become  a  guide  in  determining  and 
tracking  project  goals  and  objectives. 

•  The  applicant  should  specify  the 
entire  length  of  the  project  period  on  the 
first  page  of  the  Form  424,  Block  13,  not 
the  length  of  the  first  budget  period. 

ANA  will  consider  the  project  period 
specified  on  the  Form  424  as  governing. 

•  Line  15a  of  the  Form  424  should 
specify  the  Federal  funds  requested  for 
the  first  Budget  period,  not  the  entire 
project  period. 

•  Applicants  proposing  multi-year 
projects  need  to  describe  and  submit 
project  objective  workplans  and 
activities  for  each  budget  period. 
(Separate  itemized  budgets  for  the 
Federal  and  non-Federal  costs  should  be 
included) 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-frame  of  the 
project  and  also  project  the  expected 
results  to  be  achieved  in  each  budget 
period  and  for  the  total  project  period. 

(3)  Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
announcement. 

•  Proposals  from  consortia  of  tribes  or 
villages  that  are  not  specific  with  regard 
to  support  from,  and  roles  of  member 
tribes. 

•  The  purchase  of  real  estate  or 
construction. 

K.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub,  L.  96-511,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  any  reporting  and 


record  keeping  requirements  in 
regulations  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  0MB. 

L.  Due  Date  for  Receipt  of  Applications 

The  closing  date  for  applications 
submitted  in  response  to  this  program 
announcement  is  August  18, 1995. 

M.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Section  H,  Application  Process: 
Application  Submission. 

The  Administration  for  Native 
Americans  will  not  accept  applications 
submitted  via  facsimile  (FAX) 
equipment. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  announced 
deadline  if  they  are  either: 

1.  received  on  or  before  the  deadline 
date  at  the  place  specified  in  the 
program  announcement,  or 

2.  sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency 
in  the  time  for  the  independent 
review  under  DHHS  GAM  Chapter  1- 
62  (Applicants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
Metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
Late  Applications.  Applications 

which  do  not  meet  the  criteria  above  are 
considered  late  applications.  The 
granting  agency  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

Extension  of  Deadlines.  The  granting 
agency  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.612  Native  American 
Programs) 

Dated:  October ,  1994. 

Dominic  ).  Mastrapasqua 

Acting  Commissioner,  Administration  for 

Native  Americans. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
commitment  procedure  in  response  to' 
Executive  Order  12372  and  have  selected  the 
program  to  be  included  in  the  process,  have 
been  given  an  opportunity  to  review  the 
applicant's  submission.  -  . 

Item  and  Entry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant’s 
control  munber  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letteifs)  in  the  spacels)  provided: 
— “New”  means  a  new  assistance  award. 

— “Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— “Revision”  means  any  change  in  the 
Federal  Government’s  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant’s  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body’s  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant’s  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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INSTRUCTIONS  FOR  THE  SF-424A 
General  lostmctions 

This  form  is  designed  so  that  applicatioQ 
can  be  made  for  funds  from  one  or  more  grant 
programs,  in  pirepering  the  budget,  adhere  to 
any  exiting  Federal  grantor  agency  guidelines 
prescribe  how  and  whether  budgeted 
anoounts  should  be  separately  shown  for 
different  functions  or  activities  within  the 
program.  For  some  programs,  grantor 
agencies  may  require  budgets  to  be  separately 
shown  by  function  or  activity.  For  otl^ 
programs,  grantor  agencies  naay  require  a 
breakdown  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections,  A,B,C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  oliject  class 
categories  shown  in  Lines  a-k  of  Section  B. 
Section  A.  Budget  Summary  Lines  1-4, 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  sing/e 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number }  and  not 
requiring  a  hinctional  activity  breakdown, 
enter  on  Line  1  under  Column  (a)  the  catalog 
program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Cplunm  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
pro^-mn  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  sununary  totals  by  programs. 

Lines  1-4  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year]. 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  the  columns  (e)  and  (f)  the  amounts  of 


funds  needed  for  the  upcoming  period.  The 
amounts(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 

(d) .  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 

(e)  and  (fl.  The  amounts(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f)- 

Line  5— Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functirais,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fiil  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — ^Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  amounts  on  Lines 
6i  and  6j.  For  all  applications  for  new  grants 
and  continuation  grants  the  total  amount  in 
column  (5),  Line  6k.  should  be  the  same  as 
the  total  amount  shown  in  Section  A, 

Column  (g).  Line  5.  For  supplemental  grants 
and  chains  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns 
(l)-(4).  Line  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A,  Columns 
(e)  and  (f)  on  Line  S. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant 

Section  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  in  the  grant.  If  in- 
kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — ^Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)-— Enter  the  amount  of  the 
State’s  cash  and  in-kind  contribution  if  the 
application  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — ^Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — ^Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 
Line  13— ^nter  the  amount  of  cash  needed 
by  quarter  horn  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  totals  of  amounts  on 

Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 
Lines  16-19 — ^Enter  in  Column  (a),  the 
same  grant  program  titles  shown  in  Column 
(a).  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  In  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succe^ng  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplemmits)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21 — Use  this  space  to  explain 
amounts  for  individud  direct  object-dass 
cost  categCMies  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Fed^al  grantor  agency. 

Line  22 — Enter  the  t3rpe  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  e%ct  during  the  funding 
period,  the  estimated  amoimt  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 
ASSURANCES— NON-CONSTRUCTION 
PROGRAMS 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  ol 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
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accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM’s  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  CF.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  conhdentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C  §  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 


7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 

§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  §§  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  BO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 

,  management  program  developed  under  the 
(Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  of  State  (Clear  Air) 
Implementation  Plans  uBder  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 


the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.).  * 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§  4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 


Signature  of  Authorized  Certifying  Official 


Title 


Applicant  Oiganization 


Date  Submitted 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-FreeWorkpiace  Requirements 


Grantees  Other  Than  Individuais 


By  eiQiiing  and/or  eubmMIng  this  appHcaSon  or  grant  agraament,  gramas  is  providing  Ihs  oertificatioR 
sal  oat  balowt. 

This  certification  is  required  by  regulations  implementing  the  Drug-Free  Wotiqsiace  Act  of  198S,  4S  CFR  Part  76,  Sidipart 
F.  The  iegulatioas,pid)iiisfaed  in  the  Mjqr 25, 1990  Federal  Register,  require  certification  by  grantees  d>at  they  will  m^tain 
a  drug-free  workplace.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  rdianoe  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  detem^es  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knovnn^  rendered  a  itiac  oeitiiicatkm,  or  otherwise  violates  the  requremeats  of  the  Drag-Free  Workplace 
Act,HHS,  in  addition  to  any  other  remedies  available  to  die  Federal  Govenuneat,  may  taken  action  authorized  under  the 
Drug-Free  Workplace  AcL  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspen»on  of  payments, 
suspendon  or  termination  of  grants,  or  governmentwide  suspension  or  debarment 

Worlqilaces  under  grants,  fw  grantees  other  than  individBdh,  need  not  be  identified  OB  die  certification.  Ifknowii,thcy 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  ideatky  of  the  workplaoe(s)  on  file  in  its  t^ice  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  Imown  workplaces  constitutes  a  violation  of  the  grantee’s 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
nnder  the  grant  tdees  jkace.  Categorical  descriptioBS  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
fai^l^y  department  while  in  operadon.  State  employees  in  each  local  unemjdoyment  office,  performers  in  concert  hails  or 
ra£o  studim.) 

if  the  woii^lace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  graiUee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  ^barment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees’  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

Xontrolled  substance*  means  a  controlled  substance  in  Schedules  I  throu^  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

’Conviction*  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
jucfidal  body  charged  with  the  responsibility  to  determine  violations  of  the  Fe^ral  or  State  criminal  drug  statutes; 

’Criminal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

”£mployec*  means  the  employee  of  a  grantee  directly  engaged  m  the  performance  of  work  under  a  grant,  mcluding  (i) 
All  ’direct  charge*  employees;  (ii)  all  'indirect  charge”  employees  unless  their  impact  <x  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  «ho  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee’s  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee’s  payroll;  or  employees  of  subredpients  or  subcontractors  in  covered  workplaces). 

The  grantee  certifiea  that  K  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifymg  employees  that  the  unlawful  manufacture,  distribution,  dispenring,  possession  or 
use  of  a  controll^  substance  is  prohibited  in  ^  grantee’s  workplace  and  specifying  the  actions  that  wiU  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee’s  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  reqipement  that  each  employee  to  be  engaged  m  the  performance  of  the  grant  be  ^ven  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  wilL 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  dnig  statute  occurring  m  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  ^e  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convict^  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  nufflber(s)  of  each  affected  grant; 
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(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of  receiving  notice  under  subparagraph  (d)(2),  with 
respect  to  any  employee  who  is  so  convioed: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  bcluding  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Aa  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  satisfaaorily 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency, 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a), 

(b),(c),(d),(e)and(0. 

ptc  grantea  may  inaart  in  tha  apaea  providad  balow  tha  sHa(s)  for  tha  parformanca  of  work  dona  in 
TOnnaetion  with  tha  apacific  grant  (uaa  attachmanta,  If  naadad): 


Place  of  Performance  (Street  address,  City,  County,  State,  ZIP  Code), 


Check _ if  there  are  workplaces  on  file  that  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.63S(a)(l)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE-l^lDE  AND  STATE  AGENCY-WIDE  certiftcations,  and  for  notification  of  criminal  drug  convictions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Management  and 
Oversight,  OlEce  of  Management  and  Acquisition,  Department  of  He^th  and  Human  Services,  Room  517-D,  200 
Independence  Avenue,  S.W.,  Washington,  D.C  20201. 

< _ ^ 


DCMOFwroMr:  RfvWH  May  1990 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 
By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency: 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or  local) 
transaction  or  contract  under  a  public 
transaction:  violation  of  Federal  or  State 
antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property. 

(c)  are  not  presently  indicated  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification:  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
,  prospective  participate  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services’ 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  “Certification 
Regarding  Debarment.  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transactions’’  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
’belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier  , 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
“Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions”  without  modiBcation  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 
The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 


undersigned  shall  complete  and  submit 
Standard  Form-LLL,  “Disclosure  Form  to 
Report  Lobbying,”  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  “Disclosure  Form  to 
Report  Lobbying,”  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31. 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 


Signature 


Title 


Organization 

Date 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  bbbyirrg  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMt 
0)4»O04« 


1.  Type  of  Federal  Action: 

□  a.  contract 
b.  grant 


a.  contract 

b.  grant 

c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

□  a.  bid/offer/application 
b.  initial  award 
c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 


□  Subawardee 

Tier  ,  if  known: 


3.  Report  Type: 

□  a.  iiritial  filing 

b.  material  cnange 

For  Material  Change  Only; 

year _  quarter 

date  of  last  report  _ 


5.  If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Adilress  of  Prime: 


Congressional  District,  if  known: 


fi.  Federal  Department/Agency: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


8.  Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Entity 

iif  mdividuil,  list  mme.  first  mine.  Ml): 


CFDA  Number,  if  applicable: 


9.  Award  Amount  if  known: 
S 


b.  Irtdividuals  Performing  Services  (including  address  if 
different  from  No.  lOaJ 
(last  name,  first  name.  Ml): 


Cooiiniution  Sf-Ul-A,  it  »«ces 


11.  Amount  of  Payntent  (check  all  that  apply): 

$  □  actual  □  platmed 


1Z  Form  of  Payment  (check  all  that  apply): 

□  a.  cash 

□  b.  in-kind;  specify,  nature 

value  _ 


13.  Type  of  Payment  (check  all  that  apply): 

□  a.  retainer 

□  b.  one-bme  fee 

□  c  comrrussion 

□  d.  contingent  fee 

□  e.  deferred 

□  f.  other;  specify:  _ 


14.  Brief  Description  of  Services  Perfonrted  or  to  be  Performed  and  Datets)  of  Service,  including  officerts),  employeeis), 
or  Memberts)  contacted,  for  Payment  Indicated  in  Item  11: 


(atMcTi  Continuation  S>i*«tfj)  SMil-A  rf  nocesi 


15.  Continuation  Sheetts)  SF-LLL-A  attached:  □  Yes 


IS.  tnturoiiiciw  nqumod  Ollau(^  Pm  tann  awttiennd  by  mV  11  U.S  C 
mcoon  1SS2.  Urn  ttnrVmny  of  tobbywig  aebiiiw  it  a  mumal  i»m*»tn>*b»n 
ft  fact  ypon  iPmb  wbinet  tva  placad  by  Hw  Mr  abort  whan  tbn 
•aroaction  wat  aiaPa  m  antarad  one.  Tlat  Pndaatoo  b  labMutd  )awatnl  to 
11  US.C  11U  TMt  odoMaiam  oad  ba  wpemd  to  Pw  Coogiaai  attni- 
aamiiP)  and  ail  ba  wrailiblt  tar  puhfir  onpaciiow  any  pa  non  lobo  W,  lo 
Sir  iba  lapuood  dactotura  Pialba  iiViact  lo  acMI  panaiiy  at  net  toai  Pirn 
tIOPOO  and  not  man  than  SlonPOCV  tor  aacK  aicb  tabra 


.  fedeni  Use  Only  '  -s' 


Aultiorupd  lot  Local  RcptoPiiction 
Slamlard  rotm  •  ILL 


IFR  Doc.  94-26530  Filed  10-25-94;  8:45  am) 
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National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  advisory  committee  of  the  National 
Institute  of  Mental  Health  for  November 
1994. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  the 
Public  Law  92-463,  the  entire  meeting 
of  the  review  committee  will  be  closed 
to  the  public  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications, 
evaluations,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  OfHcer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
Room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301, 
443-4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

This  notice  is  being  published  less 
,  than  15  days  prior  to  the  meetings  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

Committee  Name:  Clinical  Centers  and 
Special  Projects  Review  Committee. 
Contact:  Phyllis  L.  Zusman,  Parklawn 
Building,  Room  9C-18,  Telephone: 
301, 443-1340. 

Meeting  Date:  November  1-2, 1994. 
Time:  7  p.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD 
20815. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research:  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA' 
Science  Education  Partnership  Award) 
Dated;  October  20, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  94-26562  Filed  10-25-94;  8:45  am) 
BtLUNQ  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/Agenda'.To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  2, 1994. 

Time;  8:00  a.m. 

Place;  River  Inn  Hotel,  Washington,  DC. 
Contact  Person:  Dr.  Carl  Banner,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  319A,  Bethesda.  MD  20892,  (301)  594- 
7206. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  8,1994. 

Time:  12:00  Noon. 

Place:  NIH,  Westwood  Building,  Room 
A19,  Telephone  Conference. 

Contact  Person:  Mr.  Howard  Berman, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  A19,  Bethesda.  MD 
20892,  (301)  594-7234. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  29, 1994. 

Time;  10:00  a.m. 

Place:  NIH,  Westwood  Building,  Room 
306B,  Telephone  Conference. 

Contact  Person:  Ms.  Carol  Campbell, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  306B,  Bethesda,  MD 
20892,  (301)  594-7165. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  difficulty 
of  coordinating  the  attendance  of  members 
because  of  conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333, 93.337, 93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated;  October  20, 1994. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  94-26561  Filed  10-25-94;  8:45  am) 
BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

On  August  17, 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  42282)  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Daesaeng  Corporation,  Korea,  with 
International  Animal  Exchange  as  their 
U.S.  agent,  for  a  permit  (PRT-795025)  to 
take  (remove  from  the  wild)  and  export 
for  public  display  5  sea  otters  [Enbydra 
lutris  lutris]. 

Notice  is  hereby  given  that  on 
September  27, 1994,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm  420(c),  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax (703)  358-2281. 

Dated:  October  21, 1994. 

Caroline  Anderson, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 

(FR  Doc.  94-26533  Filed  10-25-94;  8:45  amj 
BILLING  CODE  4310-65-P 


Bureau  of  Land  Management 

[AZ-024-05-1 220-04] 

Arizona:  Phoenix  Resource 
Management  Plan  Amendment  and 
Lower  Gila  North  Management 
Framework  Plan  and  Decision  Record, 
Phoenix  District 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  a  Final  Planning  Amendment/ 
Environmental  Assessment  was 
prepared  by  the  Phoenix  District, 
Arizona.  A  subsequent  Decision  Record 
and  Finding  of  No  Signifreant  Impact 
(FONSI)  is  made  available  for  public 
comment  for  thirty  (30)  days,  after 
which  the  Decision  will  become  final. 

The  Decision  determines  that  it  is 
appropriate  to  amend  subject  plans  to 
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establish  the  eligibility  of  two  river 
segments  for  possible  inclusion  in  the 
Wild  &  Scenic  River  System.  The  two 
rivers  are  the  Ague  Fria  north  of  Black 
Canyon  City  and  the  Hassayampa 
between  Wagoner  and  Wickenburg. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  scoping  documentation,  and  the 
Environmental  Assessment  are  available 
from  Bureau  of  Land  Management’s 
Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  AZ  85027.  Public 
comments  on  the  Environmental 
Assessment  will  be  accepted  for  a 
period  of  thirty  (30)  days  following 
publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Acheson,  Phoenix  Resource  Area 
Manager,  2015  West  Deer  Valley  Road, 
Phoenix,  AZ  85027  or  telephone  (602) 
780-8090. 

Also,  reading  copies  may  be  reviewed 
at  Bureau  of  Land  Management’s 
Arizona  State  Office,  3707  N.  7th  Street, 
Phoenix,  AZ  85011,  telephone  (602) 
650-0528  (public  room). 

Dated;  October  19, 1994. 

David  ).  Miller, 

Associate  District  Manager. 

[FR  Doc.  94-26461  Filed  10-25-94;  8:45  am) 
BILUNQ  CODE  4310-32-P 


Bureau  of  Reclamation 

Information  Collection  Submitted  to 
the  Office  of  Management  Budget  for 
Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau’s  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1006- 
****),  Washington,  DC  20503, 
telephone  202-395-7340. 

TitJe:  Voluntary  Customer  Survey  to 
Implement  Executive  Order  (E.O.) 
12862. 

OMB  approval  number:  1006-*  *  *  * 
Abstract:  On  September  11, 1993, 
President  Clinton  issued  E.O.  12862. 
Among  the  directives  of  the  E.O.  was 
the  requirement  that  agencies  “survey 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 


services.’’  As  expressed  in  this  E.O., 
customer  satisfaction  is  seen  as  the 
ultimate  performance  indicator  for  the 
Federal  Government  because  it  shows 
how  well  om  customers  are  being 
served  and  what  we  must  do  to  close 
the  “gap”  between  what  we  provide 
our  customers  and  what  they  want. 
Plans  are  to  use  a  variety  of  voluntary 
“survey  instruments”  that  will 
include  both  quantitative  and 
qualitative  written  surveys,  telephone 
exchanges,  point-of-contact 
questionnaires,  focus  groups,  etc. 

Bureau  form  number:  None. 

Frequency:  Ongoing. 

Description  of  respondents:  Individuals 
from  the  related  water  and  electrical 
service  utilities,  i.e..  Federal,  State, 
and  local  entities.  Native  Americans, 
universities,  the  press,  environmental 
groups,  the  legal  community, 
consultants,  and  the  general  public. 

Estimated  completion  time:  y-t  hour. 

Annual  response:  5,000. 

Annual  burden  hours:  2,500. 

Bureau  clearance  officer:  Marilyn 
Rehfeld,  236-67TO  extension  259. 
Dated:  September  13, 1994. 

Murlin  Coffey, 

Chief,  Supply  and  Services  Division. 

IFR  Doc.  94-26463  Filed  10-25-94;  8:45  am) 

BILUNG  CODE  4310-«4-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32556] 

Illinois  Central  Corporation — Common 
Control — Illinois  Central  Railroad 
Company  and  the  Kansas  City 
Southern  Railway  Company 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Request  for  comments  as  to  the 
lawfulness  of  a  voting  trust  proposed  by 
applicants. 

summary:  On  July  29, 1994,  IC  Corp, 
ICRR,  Kansas  City  Southern  Industries 
Inc.  (KCSI),  and  the  Kansas  City 
Southern  Railway  Company  (KCSR) 
(collectively  applicants)  filed  a  notice  of 
intent  to  file  an  application  seeking 
Commission  approval  and  authorization 
for:  (1)  IC  Corp’s  acquisition  of  control 
of  and  merger  with  KCSI;  and  (2)  the 
resulting  common  control  of  ICRR  and 
KCSR  by  IC  Corp.  Applicants  have 
submitted  a  proposed  voting  trust 
agreement/management  plan  for  which 
they  seek  an  informal  opinion  stating 
that  the  proposal  effectively  insulates  IC 
Corp  (the  settlor  of  the  trust)  from  any 
violation  of  49  U.S.C.  11343.  The 
Commission  here  seeks  comments  on 
that  issue  and  other  related  issues. 


DATES:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  and  served  on  applicants 
no  later  than  November  15, 1994. 
Applicants’  reply  is  due  by  November 
25, 1994. 

ADDRESSES:  An  original  and  20  copies  of 
all  documents  must  be  sent  to  Office  of 
the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue  NW.,  Washington, 
DC  20423.  Attn;  Finance  Docket  No. 
32556.  In  addition,  one  copy  of  all 
documents  in  this  proceeding  must  be 
sent  to  applicants’  representatives;  (1) 
Robert  P.  vom  Eigen,  Hopkins  &  Sutter, 
888  Sixteenth  Street  NW,,  Washington, 
DC  20006;  and  (2)  William  A.  Mullins, 
Troutman  Sanders,  601  Pennsylvania 
Avenue  NW.,  Suite  640  North  Building, 
Washington,  DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Dettmar,  (202)  927-5660.  [TDD 
for  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  In  this 
transaction^IC  Corp  will  acquire  100% 
of  the  stock  of  KCSI.  The  acquisition 
will  occur  as  a  part  of  a  transaction  in 
which:  (1)  KCSI  will  effect  a 
reorganization  in  which  it  distributes 
complete  ownership  of  its  financial 
services  and  information  processing 
operations  to  the  holders  of  KCSI’s 
common  stock;  and  (2)  IC  Corp  will 
place  its  stock  in  its  subsidiary,  ICRR, 
rather  than  the  carrier  to  be  acquired 
(KCSR)  or  its  parent  (KCSI),  into  an 
independent  voting  trust. 

IC  Corp  proposes  to  acquire  KCSI, 
which  controls  KCSR,  without 
Commission  authority.  Section  11343 
(49  U.S.C.  11343),  the  provision 
governing  consolidations,  mergers,  and 
acquisition  of  control,  requires  that 
Commission  authority  be  obtained  for 
the  acquisition  of  control  of  a  carrier  by 
any  number  of  carriers  or  the 
acquisition  of  control  of  at  least  two 
carriers  by  a  person  that  is  not  a  carrier. 
After  IC  Corp  places  its  shares  of  ICRR 
stock  into  trust,  the  holding  company 
will  immediately  acquire  control  of 
KCSR.  Applicants  state  that,  while 
awaiting  approval  of  the  transaction  by 
the  Commission,  ICRR  and  KCSR  will 
be  operated  independently.  The  parties 
anticipate  that  the  independent  voting 
trust  will  terminate  upon  approval  of 
common  control  by  the  Commission. 

In  connection  with  the  placement  of 
ICRR  stock  into  the  voting  trust,  certain 
major  personnel  changes  will  be 
effected:  (1)  IC  Corp’s  and  ICRR’s 
current  chairman  of  the  board, 
president/Chief  Executive  Officer/ 
director,  and  chief  financial  officer  will 
resign  their  positions  with  ICRR  and 
assume  identical  positions  at  KCSR,  but 
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purpose,  goals,  counter-cyclical 
effectiveness,  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program,  and  to  make 
recommendations  for  improvement. 

TIME  AND  PLACE:  The  hearings  will  be 
held  from  1  p.m.  to  3  p.m.  on  November 
30  and  December  1  at  the  Radisson 
Hotel  Denver,  1550  Court  Place.  Denver, 
Colorado. 

PUBLIC  participation:  The  hearings  will 
be  open  to  the  public.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Seats  will  be  reserved 
for  the  media.  Individuals  with 
disabilities  in  need  of  special 
accommodations  should  contact  the 
Designated  Federal  Official  (DFO),  listed 
below,  at  least  7  days  prior  to  the 
hearing. 

SUBMITTING  WRITTEN  STATEMENTS: 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
fifteen  (15)  copies  to  Esther  R.  Johnson, 
DFO,  Advisory  Council  on 
Unemployment  Compensation,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  S-4231, 

Washington,  DC  20210.  Statements  must 
be  received  not  later  than  November  16, 
1994. 

PRESENTING  ORAL  STATEMENTS: 
Individuals  or  organizations  wishing  to 
present  oral  statements  should  send  a 
written  request  to  Ellen  S.  Calhoun, 
Advisory  Council  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
room  S— 4206,  Washington,  DC  20210. 
Requests  for  presenting  oral  statements 
should  indicate  a  daytime  phone^ 
number.  Time  slots  will  be  assigned  on 
a  first-come,  first-served  basis.  All  such 
requests  must  be  received  not  later  than 
November  16, 1994. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
Esther  R.  Johnson,  DFO,  Advisory 
Council  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
room  S-4231,  Washington,  EXD  20210. 
(202)  219-7831.  (This  is  not  a  toll-free 
number.) 

Signed  at  Washington,  DC,  this  20th  day  of 
October,  1994. 

Doug  Ross, 

Assistant  Secretary  of  Labor. 

IFR  Doc.  94-26544  Filed  10-25-94;  8:45  am) 
BILUNG  CODE  4510-30-M 


was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24, 1992  (57 
FR  4007,  Feb.  3, 1992).  Public  Law  102- 
164,  the  Emergency  Unemployment 
Compensation  Act  of  1991,  mandated 
the  establishment  of  the  Council  to 
evaluate  the  overall  unemployment 
insurance  program,  including  the 
purpose,  goals,  counter-cyclical 
effectiveness,  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program,  and  to  make 
recommendations  for  improvement. 

TIME  AND  PLACE:  The  meeting  will  be 
held  from  8:30  a.m.  to  12  noon  and  3:30 
p.m.  to  5  p.m.  on  November  30  and  8:30 
a.m.  to  12  noon  on  December  1  at  the 
Radisson  Hotel  Denver,  1550  Court 
Place,  Denver,  Colorado. 

AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

1.  Discussion  of  UI  coverage  of 
agricultural  workers; 

2.  Discussion  of  options  for  ensuring  the 
forwai'd  funding  of  the  UI  system: 

3.  Discussion  of  variations  in  eligibility 
for  UI  among  the  States;  and, 

4.  Discussion  of  variations  in  UI  benefit 
levels  and  duration  among  the  States. 

PUBLIC  PARTiaPATlON:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Seats  will  be  reserved 
for  the  media.  Individuals  with 
disabilities  in  need  of  special 
accommodations  should  contact  the 
Designated  Federal  Official  (DFO),  listed 
below,  at  least  7  days  prior  to  the 
meeting. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
Esther  R.  Johnson,  DFO,  Advisory 
Council  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor,  200  Constitutional  Avenue  NW., 
room  S-4231,  Washington,  DC  20210. 
(202)  219-7831.  (This  is  not  a  toll-free 
number.) 

Signed  at  Washington,  DC,  this  20th  day  of 
October,  1994. 

Doug  Ross, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  94-26543  Filed  10-25-94,  8:45  ami 
BILLING  CODE  4510-30-M 

Pension  and  Welfare  Benefits 
Administration 


will  retain  their  positions  with  IC  Corp; 

(2)  their  positions  at  ICRR  will  be  filled, 
respectively,  by  ICRR’s  current  senior 
vice  president — marketing,  senior  vice 
president — operations,  and  controller, 

(3)  all  ICRR  officers  who  will  remain 
with  ICRR,  and  who  presently  occupy 
positions  with  IC  Corp,  will  resign  from 
their  positions  with  the  holding 
company;  and  (4)  several  outside 
directors  will  resign  their  positions  on 
the  IC  Corp  board  and  will  become 
directors  of  ICRR. 

Certain  shippers  and  labor  interests 
have  identified  concerns  associated 
with  applicants’  proposal.  For  this 
reason,  and  because  of  the  uniqueness 
of  the  proposal,  we  have  decided  to 
review  it  ourselves  rather  than 
delegating  the  matter  to  agency  staff.  To 
assist  us  in  that  review,  we  seek  public 
comment  on;  (1)  whether  the  proposal 
sufficiently  insulates  1C  Corp  from 
controlling  ICRR  prior  to  Commission 
approval  of  IC  Corp’s  common  control 
of  KCSR  and  ICRR;  (2)  whether  certain 
conditions  should  be  imposed  on  the 
trust  arrangements;  and  (3)  whether 
KCSR  employees  are  entitled  to  labor 
protection.  Interested  parties  are  also 
invited  to  comment  on  any  other  issues 
or  concerns  they  deem  relevant  to  the 
voting  trust/management  plan. 

We  invite  interested  persons  to 
submit  written  comments  on  applicants’ 
[voposal.  Comments  must  be  filed  by 
November  15, 1994.  Applicants  may 
reply  by  November  25, 1994. 

Decided;  October  19, 1994. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons,  Morgan,  and  Owen.  Vice 
Chairman  Phillips  recused  herself  in  this 
proceeding. 

Vernon  A.  Williams, 

Acting  Secretary. 

IFR  Doc.  94-26513  Filed  10-25-94;  8:45  am] 
BILUNG  CODE  7035-01-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Advisory  Council  on  Unemployment 
Compensation;  Hearings 

SUMMARY:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24, 1992  (57 
FR  4007,  Feb.  3, 1992).  Public  Law  102- 
164,  the  Emergency  Unemployment 
Compensation  Act  of  1991,  mandated 
the  establishment  of  the  Council  to 
evaluate  the  overall  unemployment 
insurance  program,  including  the 


Advisory  Council  on  Unemployment 
Compensation;  Meeting 

SUMMARY:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 


Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Pian;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
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U.S.C.  1142,  a  public  meeting  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  Thursday,  November  10, 1994,  in 
Suite  N-3437  AB,  U.S.  Department  of 
Labor  Building,  Third  and  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

The  purpose  of  the  Eighty-Seventh 
meeting  of  the  Secretary’s  ERISA 
Advisory  Council,  which  will  be  held 
from  1  p.m.  until  3:30  p.m.,  is  to  receive 
and  discuss  a  detailed  analysis  and 
make  recommendations  of  reports  from 
each  of  its  Work  Groups  i.e..  Healthcare 
Reform;  Reporting  and  Disclosure; 
Defined  Contribution  Plans,  and  to 
conduct  any  other  business  that  may 
come  before  the  Council.  The  Council 
will  also  take  testimony  and/or 
submissions  from  employee 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  any 
aspect  of  the  administration  of  ERISA. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  twenty  (20)  copies  on  or 
before  November  8, 1994  to  William  E. 
Morrow,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Suite  N-5677,  200  Constitution 
Avenue  NW„  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  at  the 
above  address.  Oral  presentations  will 
be  limited  to  ten  (10)  minutes,  but 
witnesses  may  submit  an  extended 
statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the.  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  8, 1994. 

Signed  at  Washington,  DC  this  20th  day  of 
October,  1994. 

Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 

IFR  Doc.  94-26538  Filed  10-25-94;  8:45  am) 
BtLUNQ  COOC  4S10-29-M 


Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  tlie  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1142,  a  public  meeting  of  the  Working 
Group  on  Defined  Contribution  Plans  of 
the  Advisory  Council  on  Employee 


Welfare  and  Pension  Benefit  Plans  will 
be  held  from  9:30  a.m.  until  12  noon, 
Thursday,  November  10, 1994,  in  Suite 
N-3437  AB,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  defined  contribution  plans 
covered  by  ERISA. 

The  purpose  of  the  November  10 
meeting  is  to  discuss  and  finalize  the 
group’s  conclusions  and 
recommendations  concerning  the 
educational  aspects,  coverage  and 
participation  under  defined 
contribution  plans.  The  work  group  will 
also  take  testimony  and/or  submissions 
from  employee  representatives, 
employer  representatives  and  other 
interested  individuals  and  groups 
regarding  the  subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  November  8, 1994 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 

U.S.  Department  of  Labor,  Suite  N- 
5677,  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  10, 1994. 

Signed  at  Washington,  DC  this  20th  day  of 
October,  1994. 

Olena  Berg, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 

IFR  Doc.  94-26539  Filed  10-25-94;  8:45  am] 
BILLING  CODE  4S10-29-M 


Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Working  Group  on  Healthcare  Reform  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  from  9:30  a.m.  until  noon, 
Wednesday,  November  9, 1994,  in  Suite 
N-3437  AB,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue  NW.,  Washington,  DC  20210. 


This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  healthcare  reform  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  November  9 
meeting  is  to  discuss  a  draft  report  of 
the  work  group.  The  work  group  will 
also  take  testimony  and/or  submissions 
from  employee  representatives, 
employer  representatives  and  other 
interested  individuals  and  groups 
regarding  the  subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  November  8, 1994 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 

U.S.  Department  of  Labor,  Suite  N- 
5677,  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  8, 1994. 

Signed  at  Washington,  DC  this  20th  day  of 
October,  1994.  * 

Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 

IFR  Doc.  94-26540  Filed  10-25-94;  8:45  ami 
BILUNO  CODE  4510-2B-M 


Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1142,  a  public  meeting  of  the  Working 
Group  on  Reporting  and  Disclosure  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  from  1  p.m.  until  3:30  p.m., 
Wednesday,  November  9, 1994,  in  Suite 
N-3437  AB,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  reporting  and  disclosure 
requirements  for  employee  benefit  plans 
covered  by  ERISA. 

The  purpose  of  the  November  9 
meeting  is  to  discuss  a  draft  report  and 
recommendations  of  the  work  group. 
The  work  group  will  also  take  testimony 
and/or  submissions  from  employee 
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representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  November  8, 1994  ' 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 

U.S.  Department  of  Labor,  Suite  N- 
5677,  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  8, 1994. 

Signed  at  Washington,  DC  this  20th  day  of 
October,  1994. 

Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 

(FR  Doc.  94-26541  Filed  10-25-94;  8:45  am) 
BILUNG  CODE  4510-29-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-085] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee. 

DATES:  December  7, 1994,  9  a.m.  to  4:30 
p.m.;  and  December  8, 1994,  9  a.m.  to 
4  p.m, 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  6H46,  300 
E  Street,  SW.,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Mary-Ellen  McGrath,  Office  of 
Aeronautics,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546  {202/356-4729). 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows; 


— Aeronautics  Update 
— Goals  for  National  Partnership  in 
Aeronautics  R&T 

— National  Institute  for  Aeronautics 
Study 

— Aeronautics  Enterprise  Plan 
It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  October  20, 1994. 

Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  94-26503  Filed  10-25-94;  8:45  am) 
BILUNG  CODE  7510-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the  Humanities; 
Meeting 

October  17, 1994, 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
L.  92-463,  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington,  DC  on  November  17-18, 
1994. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 
functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  November  17-18, 1994,  will 
not  be  open  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  pierson  and 
privileged  or  confidential:  information 
of  a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  fiustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman’s  Delegation  of  Authority 
dated  July  19, 1993. 

The  agenda  for  the  sessions  on 
Noveml^r  17, 1994,  will  be  as  follows: 
8:30-9  a.m. 

Coffee  for  Council  Members — Room 


527 

(Open  to  the  Public) 

COMMITTEE  MEETINGS 

(Open  to  the  Public) 

Policy  Discussion 
9-10  a.m. 

Education  Programs — Room  M-14 
Fellowship  Programs — ^Room  315 
Public  Programs — Room  415 
Research  Programs/Preservation  and 
Access — Room  M-07 
State  Programs — Room  507 
10  a.m.  until  Adjourned 
(Closed  to  the  Public) 

Discussion  of  specific  grant 
applications  before  the  Council 
2  p.m.  until  Adjourned 
(Closed  to  the  Public) 

Joint  Meeting  of  the  State  and  Public 
Programs  Committees  to  review 
Frankel  Prize  nominees — Room  415 
The  morning  session  on  November  18, 
1994,  will  convene  at  9  a.m.,  in  the  1st 
Floor  Council  Room,  M-09,  and  will  be 
open  to  the  public,  as  set  out  below.  The 
agenda  for  the  morning  session  will  be 
as  follows: 

(Coffee  for  Staff  and  Council  members 
will  be  served  from  8:30-9  a.m.) 
Minutes  of  the  Previous  Meeting 
Reports 

A.  Introductory  Remarks 

B.  Introduction  of  New  Staff 

C.  National  Conversation 

D.  Contracts  Awarded  in  the  Previous 
Quarter 

E.  Final  Fiscal  Year  1993  Budget 
Report 

F.  Fiscal  Year  1994  Appropriations 

G.  Legislative  Report 

H.  Committee  Reports  on  Policy  and 
General  Matters 

I.  Overview 

2.  Education  Programs 

3.  Fellowships  Programs 

4.  Public  Programs 

5.  Research  Programs 

6.  Preservation  and  Access 

7.  State  Programs 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  specific  applications 
(closed  to  the  public  for  the  reasons 
stated  above). 

Further  information  about  this 
meeting  can  be  obtained  ftoxfi  Mr.  David 
C.  Fisher,  Advisory  Committee 
Management  Officer,  Washington,  DC 
20506,  or  call  area  code  (202)  606-8322, 
TDD  (202)  606-8282.  Advance  notice  of 
any  special  needs  or  accommodations  is 
appreciated. 

David  C.  Fisher, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  94-26526  Filed  10-25-94  8:45  am) 
BILLING  CODE  7S3«-01-M 
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Music  Advisory  Panei;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Chamber  Music 
Ensembles  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
November  15-18, 1994.  The  panel  will 
meet  from  9:00  a.m.  to  5:30  p.m.  on 
November  15-17  and  from  9:00  a.m.  to 
5:00  p.m.  on  November  18  in  Room  714, 
at  the  Nancy  Hanks  Center,.  1100 
Pennsylvania  Avenue  NW.,  Washington, 
ex:  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  2:00  p.m.  to  5:00  p.m. 
on  November  18  for  a  policy  and 
guideline  discussion. 

Remaining  portions  of  this  meeting 
from  9:00  a.m.  to  5:30  p.m.  on 
November  15-17  and  from  9:00  a.m.  to 
2:00  p.m.  on  November  18  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
apphcations  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 


Dated:  October  20, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

(FR  Doc.  94-26471  Filed  10-25-94;  8:45  ami 
BILUNQ  COOe  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licensesinvoiving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Conunission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  September 
30,  through  October  14, 1994.  The  last 
biweekly  notice  was  published  on 
October  12, 1994  (59  FR  51616). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission’s  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
difierent  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 


The  Commission  is  seeking  public ' 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

^  Normally,  the  Conunission  will’  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdovra  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Conunission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Dociunent  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  November  25, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
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Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  interv'ene 
is  Filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 


or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 


for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2,714(a)(l)(i)-(v)  and  2.714(d).  t 

For  fyrther  details  with  respect  to  this 
action," see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 

Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
September  23, 1994 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Unit  2  Shutdowm  AC  Sources 
Technical  Specifications  (TSs)  to  allow 
a  one-time  extension  from  7  to  14  days 
of  the  allowed  outage  time  (AOT)  for  the 
dedicated  Class  lE  emergency  power 
source  during  the  upcoming  Unit  2  1995 
Refueling  Outage  (RFO-10).  The 
proposed  amendments  would  also 
revise  the  Unit  1  Control  Room 
Emergency  Ventilation  System  (CREVS) 
TSs  to  provide  a  one-time  extension 
from  7  to  30  days  of  the  AOT  for  one 
train  of  the  CREVS  to  be  inoperable.  As 
noted,  these  extensions  will  be  needed 
during  the  upcoming  1995  Unit  2  RFO- 
10  to  support  the  modifications 
scheduled  for  the  onsite  electrical 
distribution  system  in  response  to  the 
Station  Blackout  (SBO)  Rule,  10  CFR 
50.63,  and  the  upgrade  of  No.  21 
Emergency  Diesel  Generator  (EDG).Tho 
specific  changes  requested  are: 

Unit  2  TSs  3.8.1.2  and  3.8.2.2  will 
include  a  footnote  indicating  that  the 
AOT  for  aligning  an  operable  emergency 
diesel  generator  (EDG)  to  provide  power 
to  the  emergency  busses  witliin  14  days 
during  the  Unit  2  RFO-10. 

Unit  1  TS  3. 7.6.1  will  be  modified  to 
indicate  that  during  the  No.  21  EDG 
upgrade,  the  time  to  restore  the  No.  21 
filter  train  of  the  air  conditioning  unit 
to  operable  status  may  be  extended  to  30 
days  (for  loss  of  emergency  power  only) 
if:  1)  A  temporary  diesel  generator  is 
demonstrated  to  be  available  by  starting 
it  at  least  once  per  7  days  and  2)  if 
action  1  is  not  met,  restore  compliance 
with  the  action  within  7  days  or  be  at 
least  in  hot  standby  within  the  next  6 
hours  and  in  cold  shutdown  within  the 
following  30  hours. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of 
issue  of  no  significant  hazards 
consideration  for  each  of  the  proposed 
changes,  which  is  presented  below: 

In  relation  to  the  requested  changes  to  the 
Unit  2  TSs; 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Requiring  one  Class  lE  Emergency  Diesel 
Generator  (EOG)  to  be  available  for  a 
shutdown  unit  ensures  that  AC  power  will  be 
available  for  a  loss  of  offsite  power  event,  a 
boron  dilution  event,  or  a  fuel  handling 
incident.  There  is  a  very  low  probability  that 
a  loss  of  offsite  power  will  occur  due  to 
severe  weather  or  inadvertent  damage  to  the 
switchyard  during  the  14-day  period  that  the 
temporary  splice  box  is  being  installed  and 
No.  12  EDG  is  out-of-service.  The  Calvert 
Cliffs  offsite  power  supply  is  highly 
redundant  and  has  significant  capability  in 
withstanding  severe  weather  events,  such  as 
tornadoes.  In  addition,  Calvert  Cliffs 
Emergency  Response  Plan  Implementation 
Procedures  requires  that  certain  actions  be 
taken,  up  to  and  including  shutdown  of  both 
units,  on  the  approach  of  a  severe  storm, 
such  as  a  hurricane.  The  probability  of  a  loss 
of  offsite  power  is  maintained  low  by 
prohibiting  planned  maintenance  on  two  of 
the  three  500  kV  transmission  lines  and 
associated  relaying  and  devices  within  the 
switchyard.  Availability  of  the  required 
offsite  power  sources  will  be  verified  once 
per  shift.  In  addition  to  the  offeite  power 
sources,  a  temporary  diesel  generator  will 
also  be  install^  to  provide  a  backup  onsite 
power  source  with  the  capacity  to  support 
the  safety-related  loads  of  the  shutdown  unit. 

The  boron  dilution  event  and  the  fuel 
handling  incident  are  the  only  two  accidents 
that  are  explicitly  analyzed  in  the  Updated 
Final  Safety  Analysis  Report  for  a  shutdown 
unit.  The  potential  accident  precursors  such 
as  core  alterations,  positive  reactivity 
insertions,  movement  of  irradiated  fuel  and 
movement  of  heavy  loads  over  irradiated 
fuel,  will  be  prohibited  while  No.  12  EDG  is 
out-of-service  for  the  temporary  splice  box 
installation.  Therefore  the  probability  of  a 
boron  dilution  event  or  fuel  handling 
incident  is  decreased  during  the  operations 
allowed  by  this  change.  The  requirement  to 
maintain  containment  penetration  closure 
ensures  that  the  consequences  of  an  accident 
would  not  be  significantly  increased. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
ci  different  type  of  accident  ftom  any 
accident  previously  evaluated. 

A  temporary  diesel  generator  is  being 
installed  onto  a  4  kV  bus  of  the  shutdown 
unit  while  the  dedicated  EDG  for  this  unit  is 
transferred  to  the  operating  unit  for  up  to  14 
days.  This  is  an  extension  of  the  same 
configuration  allowed  by  Action  Statements 
3.8.1. 2.b  and  3.8.2.2.b  with  additional 
provision  taken  for  the  Control  Room 


Emergency  Ventilation  System  (CREVS).  The 
EDGs  will  be  aligned  so  that  each  train  of  the 
CREVS  will  have  an  emergency  power 
supply  available.  The  proposed  change  has 
been  evaluated  and  it  has  been  determined 
that  it  does  not  impair  any  existing  safety- 
related  equipment  needed  to  maintain  the 
unit  in  a  safe  shutdown  condition,  and  does 
not  create  any  new  accident  initiators.  The 
operation  of  the  temporary  diesel  generator  is 
familiar  to  the  operators  and  is  not 
significantly  different  from  typical  operator 
activities. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  safety  function  provided  by  the  AC 
electrical  power  sources  and  associated 
distribution  systems  for  a  shutdown  unit  is 
to  ensure  that  the  unit  can  be  maintained  in 
a  safe  shutdown  condition,  and  there  is 
sufficient  instrumentation  and  control 
capability  available  for  monitoring  and 
maintaining  the  unit  status.  The  proposed 
change  would  allow  the  shutdown  unit  to  be 
without  a  dedicated  Class  lE  emergency 
power  source  for  up  to  14  days.  This  is  an 
extension  of  the  outage  time  of  seven  days 
allowed  by  the  Technical  Specifications  for 
performing  maintenance  and  inspections  on 
No.  12  EDG.  This  proposed  change  will  have 
no  impact  on  the  offsite  power  sources. 

Several  compensatory  measures  will  be 
taken  during  this  period  to  ensure  that  a 
power  source  will  be  available  for  the 
shutdown  unit.  These  measures  include 
requiring  that  two  offsite  power  sources  are 
available,  and  a  temporary  diesel  generator 
will  be  installed  capable  of  supplying  the 
loads  necessary  to  maintain  the  unit  in  a  safe 
condition.  In  addition.  Technical 
Specifications  require  several  compensatory 
measures  to  reduce  the  potential  for  a  fuel 
handling  incident  and  a  boron  dilution  event. 
These  measures  include  prohibiting  positive 
reactivity  changes,  suspending  core 
alterations,  movement  of  irradiated  fuel,  and 
the  movement  of  heavy  loads  over  irradiated 
fuel.  Establishing  containment  penetration 
closure  further  ensures  that  adequate  margin 
of  safety  is  maintained.  In  addition,  reduced 
inventory  conditions  of  the  Reactor  Coolant 
System  will  be  prohibited  during  the  14-day 
period. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  relation  to  the  requested  changes  in  the 
Unit  1  TSs: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Control  Room  Emergency  Ventilation 
System  (CREVS)  is  designed  so  that  the 
Control  Room  can  be  occupied  under  all 
plant  conditions.  The  CREVS  is  required  to 
maintain  the  Control  Room  temperature  and 
to  filter  the  Control  Room  air  in  the  event  of 
a  radioactive  release.  When  No.  21 
Emergency  Diesel  Generator  (EDG)  is  being 
upgraded.  No.  12  CREVS  will  be  without  a 
Class  lE  emergency  power  source.  The 
CREVS  is  not  an  initiator  in  any  previously 


evaluated  accidents.  Therefore,  the  proposed 
change  does  not  involve  an  increase  in  the 
probability  ofan  accident  previously 
evaluated. 

The  CREVS  is  required  to  maintain  the 
Control  Room  habitable  following  a 
radioactive  release  from  a  loss  of  coolant 
accident,  a  main  steam  break,  or  a  steam 
generator  tube  nrpture.  There  is  a  very  low 
probability  of  an  event  occurring  requiring 
Control  Room  isolation  during  30-day 
period  that  it  will  take  to  upgrade  No.  21 
EDG.  Requiring  that  the  CREVS  have  both  a 
normal  power  source  and  an  emergency 
power  source  available  ensures  that  one  train 
of  the  system  will  be  available  so  that  the 
Control  Room  can  be  occupied  under  these 
conditions.  The  probability  of  a  loss  of  offsite 
power  is  very  low  due  to  the  highly 
redundant  design  of  the  offsite  power  supply 
Planned  maintenance  on  three  of  the  offsite 
power  supplies  and  associated  relaying  and 
devices  within  the  switchyard  will  be 
prohibited  during  the  upgrade  period  to 
maintain  the  low  probability  of  a  loss  of 
offsite  power  event.  Number  12  CREVS  train 
will  continue  to  have  its  normal  power 
source  for  all  but  approximately  four  days 
when  the  bus  will  be  de-energized  to  allow 
bus  work  that  is  necessary  to  the  tie-in  of  the 
Alternate  AC  diesel  generator.  Number  11 
CREVS  will  have  both  its  normal  and 
emergency  power  supply  available  and  this 
train  is  capable  of  maintaining  the  Control 
Room  habitable.  In  addition,  a  temporary 
diesel  generator  will  be  installed  to  provide 
assurance  that  an  emergency  power  source 
will  be  available  to  No.  12  CRJEVS.  The 
compensatory  measures  that  will  be  taken 
during  this  period  will  ensure  that  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  CREV.S  is  not  being  modified  by  this 
proposed  change.  The  system  will  continue 
to  operate  in  the  same  manner.  Number  21 
EE)G  will  operate  in  a  similar  manner  after 
the  upgrade  and  will  be  able  to  support  unit 
operation  after  all  the  testing  is  completed. 
The  installation  of  the  temporary  diesel 
generator  during  the  upgrade  period  has  been 
evaluated  to  ensure  that  it  does  not  create 
any  new  accident  initiators. 

Therefore,  the  proposed  change  docs  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  ft'om  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  operability  of  the  CREVS  during 
Modes  1  through  4  ensures  that  the  Control 
Room  will  remain  habitable  under  all  plant 
conditions.  The  proposed  change  does  not 
affect  the  function  of  the  CREVS.  The 
proposed  change  will  allow  one  train  of  the 
CREVS  to  be  without  a  Class  IE  emergency 
power  supply  for  up  to  30  days.  This  train 
will  have  the  normal  power  supply  available 
for  all  but  approximately  four  days  to  allow 
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necessary  bus  work.  The  other  train  of  the 
CREVS  will  have  both  its  normal  and 
emergency  power  supplies  during  this 
period.  Compensatory  measures  that  will  be 
taken  include  prohibiting  planned 
maintenance  on  the  required  offsite  power 
sources  and  installing  a  temporary  diesel 
generator  of  sufficient  capacity  as  a  backup 
to  the  affected  train.  These  measures  will 
maintain  the  current  margin  of  safety.  The 
upgrade  to  the  existing  EDGs  will  provide 
additional  margin  for  the  electrical  loading  of 
4  kV  safety-related  busses.  The  completion  of 
the  No.  21  EE)G  upgrade  will  improve  the 
margin  of  safety  for  the  onsite  electrical 
distribution  system. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  signihcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  N\V., 
Washington,  DC  20037. 

NRC  Project  Director:  Ledyard  B. 
Marsh 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request: 
September  6, 1994 
Description  of  amendment  request: 
The  proposed  amendment  changes  the 
Pilgrim  Nuclear  Power  Station 
Technical  Specifications  Sections 

3.7. B.l.a,  3.7.B.1.C,  3.7.B.l.e,  3.7.B.2.a. 
and  3.7.B.2.C.  The  proposed  changes 
also  add  new  sections  3.7.B.l.f  and 

3.7. B.2.e.  These  sections  require  both 
trains  of  the  Standby  Gas  Treatment 
(SGTS)  and  Control  Room  High 
Efficiency  Air  Filtration  (CRHEAF) 
System  to  be  operable  for  the  initiation 
of  fuel  movement  and  during  fuel 
handling  operations  involving  irradiated 
fuel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  p^sented 
below: 

1.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Technical  Specifications  3.7.B.1  and 

3.7. B.2.e  restrict  the  movement  of  irradiated 


fuel  when  only  one  train  of  SGTS  or  one  train 
of  CRHEAF  are  operable.  Irradiated  fuel 
movement  may  not  begin  and  may  only 
continue  for  seven  days  when  the  Limiting 
Condition  of  Operation  is  entered. 

Removing  these  restrictions  during 
refueling  operations  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  compensatory  measures 
will  be  in  place. 

When  sections  3.7.B.l.f  and  3.7.B.2.e  are 
invoked  fuel  movement  will  not  commence 
until  5  days  following  plant  shutdown  and 
reactor  vessel  will  be  flooded-up  to  elevation 
114”.  The  5  day  period  provides  decay-time 
before  irradiated  fuel  movement  begins. 
Flooding-up  elevation  114”  provides  an 
enlarged  inventory  reducing  the  possibility  of 
a  loss-of-coolant  event  exposing  fuel  such 
that  radioactive  gasses  are  produced,  an 
event  SGTS  and  CRHEAF  are  designed  to  • 
mitigate. 

Other  compensatory  measures  include 
requiring  the  SBO  [station  blackout]  diesel  or 
the  shutdown  transformer  to  be  operable 
prior  to  and  during  the  fuel  movement.  This 
adds  defense-in-depth  by  making  available 
another  power  supply  to  the  in-service 
safety-related  bus.  Also,  the  substitution  of  a 
non-safety  power  supply  to  the  SGTS  and 
CRHEAF  “inoperable”  systems  while  their 
safety-grade  bus  is  out-of-service  for 
maintenance  will  provide  offsite  power  to  the 
“inoperable”  train.  While  this  electrical 
supply  is  not  safety-grade,  it  is  reliable  and 
capable  of  powering  the  SGTS  and  CRHEAF 
systems.  The  components  of  the  “inoperable” 
trains  will  be  available  with  power  from  an 
alternate  power  source.  The  compensatory 
connection  to  the  non-safety  grade  bus  gives 
added  confidence  these  trains  can  perform 
the  design  function  although  they  are  not 
"operable”  as  defined  by  Technical 
Specifications. 

Operating  Pilgrim  in  accordance  with  this 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
analyzed  because  compensatory  measures 
will  be  in  force  to:  restrict  the 
commencement  of  irradiated  fuel  handling  or 
new  fuel  handling  over  the  spent  fuel  or  core 
until  5  days  following  reactor  shutdown; 
provide  a  reliable  source  of  power  to  the 
“inoperable”  SGTS  and  CRHEAF  systems; 
provide  an  enlarged  coolant  inventory  to 
protect  irradiated  fuel  from  the  effects  of  an 
inadvertent  draindown  of  the  vessel;  and 
provide  an  additional  source  of  emergency 
power  to  the  active  SGTS  and  CRHEAF 
systems  by  ensuring  the  operability  of  the 
SBO  diesel  generator  or  the  Shutdown 
Transformer. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Planned  maintenance  activities  require 
removing  a  safety-related  bus  and  emergency 
diesel  generator  powering  a  train  of  SGTS 
and  CRHEAF  from  service.  The  redundant 
trains  are  not  affected.  The  affected  trains  of 
SGTS  and  CRHEAF  will  be  connected  to  a 
non-safety  bus,  allowing  them  to  operate  but 


not  allowing  them  to  be  considered  operable 
under  the  purview  of  Technical 
Specifications.  The  proposed  change  allows 
refueling  activities  to  commence  with  one 
train  of  SGTS  and  CRHEAF  fully  operable 
and  the  other  train  available  but  not  powered 
by  its  safety  grade  bus  and  associated 
emergency  diesel  generator.  Compensatory 
measures  will  be  in  effect  during  refueling 
activities  involving  this  configuration.  The 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  the  fuel-drop  accident 
previously  analyzed.  Therefore,  operating 
Pilgrim  in  accordance  with  this  change  will 
not  create  the  possibility  of  a  new  or  difiercnt 
kind  of  accident  from  any  accident 
previously  analyzed. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

SGTS  and  CRHEAF  contribute  to  the 
margin  of  safety  during  fuel  handling  by 
mitigating  the  consequences  of  a  fuel- 
handling  event.  Allowing  an  exception  to  the 
requirement  of  both  trains  of  SGTS  and 
CRHEAF  operable  prior  to  or  during  fuel 
movement  activities  does  not  involve  a 
significant  reduction  in  the  margin  of  safety 
b^ause  the  first  line  of  defense,  the  other 
SGTS  and  CRHEAF  trains,  will  be  operable. 
The  redundant  trains  will  also  be  powered 
and  operable  in  all  ways  except  the 
“operable”  concept  required  by  Technical 
Specification. 

Hence,  the  actual  condition  of  the 
equipment  allows  it  to  meet  its  design 
function  except  under  the  strict  Technical 
Specification  interpretation  of  operable,  and 
the  described  compensatory  measures  that 
will  be  in  effect  when  the  exception  is 
employed,  constrain  the  potential  impact  on 
the  ihargin  of  safety  caused  by  using  the 
exception;  therefore,  operating  Pilgrim  in 
accordance  with  this  proposed  Technical 
Specification  request  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location  .-Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request: 
September  6, 1994 

Description  of  amendment  request; 
The  proposed  amendment  would  reduce 
the  Reactor  Pressure  Setpoint  at  which 
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the  shutdown  cooling  system 
automatically  isolates.  This  setpoint 
also  isolates  the  low  pressure  coolant 
injection  valves  when  the  shutdown 
cooling  ^stem  is  in  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  signihcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Technical  Specification  Table  3.2.A  lists 
the  instrumentation  that  initiates  primary 
containment  isolation  and  also  lists  the  trip 
level  setting  (setpoints)  for  that 
instrumentation.  The  setpoint  for  reactor 
high  pressure  is  presently  (less  than  or  equal 
to)  110  psig  whi^  was  selected  to  provide 
protection  for  the  RHR  (residual  heat 
removal]  low  pressure  suction  piping  against 
possible  overpressurization.  This  signal 
initiates  a  group  3  containment  isolation  by 
closing  the  shutdown  cooling  isolation  valves 
and  the  Low  Pressure  Coolant  Injection 
(LPQ)  valves.  To  provide  an  optimal  solution 
to  address  Generic  Letter  89-10.  the  motor- 
operated  valves  which  effect  the  isolation  of 
the  RHR  suction  piping  (MOlOOl-47  and 
MOlOOl-50)  are  being  modified  based  on  a 
lower  differential  pressure  in  the  design 
calculations.  The  setpoint  is  being  reduced  to 
ensure  plant  operation  is  maintained  in 
accordance  with  the  new  design  and  to 
continue  to  provide  the  protection  necessary 
against  overpressurization.  This  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed  because  reducing  the  setpoint  to 
less  than  what  the  technical  specifications 
currently  requires  is  a  change  in  the 
conservative  direction  relative  to  protection 
of  the  piping.  The  LPCl  injection  valves  are 
designed  for  higher  pressures  and  the 
proposed  setpoint  change  does  not  involve 
an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Technical  Specification  Table  3.2.B  lists 
instrumentation  that  initiates  or  controls  the 
core  and  containment  cooling  systems  and 
also  lists  the  trip  level  settings  (setpoints)  for 
that  instrumentation.  The  setpoint  for  reactor 
low  pressure  [less  than  or  equal  to)  110  psig, 
is  a  permissive  for  the  group  3  isolation  of 
the  RHR  inboard  injection  valves.  Reducing 
the  setpoint  to  [less  than  or  equal  to]  76  psig 
is  consistent  with  the  design  of  the  other 
group  3  isolation  valves  that  receive  the  same 
signal  and  accomplishes  the  isolation  of  the 
shutdown  cooling  system  when  there  is  a 
system  breach.  Thus,  revising  this  setpoint 
does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 


The  proposed  setpoint  change  supports 
modifications  made  to  the  shutdown  cooling 
isolation  valves  to  provide  additional  margin 
to  address  Generic  Letter  89-10  concerns. 
Reducing  the  setpoint  for  this  function 
continues  to  provide  protection  of  the  RHR 
suction  piping  and  ensures  closure  of  the 
isolation  valves.  Therefore,  revising  the 
reactor  high  pressure  setpoint  to  (less  than  or 
equal  to]  76  psig  for  instrumentation  that 
initiates  primary  containment  isolation 
(Table  3.2.A)  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident 
previously  evaluated.  Similarly,  the  revision 
of  the  reactor  low  pressure  setpoint  to  [less 
than  or  equal  to]  76  psig  for  instrumentation 
that  initiates  or  controls  the  core  and 
containment  cooling  systems  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

.  3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  purpose  of  the  setpoint  for  reactor 
pressure  in  Table  3.2.A  and  3.2.B  is  to 
provide  protection  for  the  RHR  suction 
piping  and  ensure  proper  isolation  for 
unlikely  piping  breaches.  Changing  the 
setpoint  to  a  lower  value  is  consistent  with 
modifications  being  made  to  the  shutdown 
cooling  isolation  valves.  The  margin  of  safety 
for  this  setpoint  was  established  to  protect 
the  RHR  suction  piping  from 
overpressurization  and  to  ensure  that 
primary  containment  integrity  could  be 
established  by  the  isolation  valves  on  a 
Group  3  isolation.  A  margin  of  safety  for 
protecting  the  RHR  suction  piping  exists  due 
to  the  difference  between  the  design  pressure 
of  the  piping  and  the  setpoint  specified  in  the 
technical  specifications.  Reducing  the 
setpoint  increases  the  difference  between  the 
design  pressure  of  the  piping  and  the 
setpoint  hence,  this  margin  of  safety  is 
increased.  The  margin  of  safety  established 
for  primary  containment  isolation  valves  is 
maintained  by  specifying  a  setpoint  which 
corresponds  to  the  closing  differential 
pressure  of  the  valves  under  postulated 
accident  conditions.  The  setpoint  change 
does  not  reduce  the  design  margins 
established  to  ensure  the  valves  perform  their 
design  isolation  function  when  required.  The 
low  pressure  coolant  injection  valves  that 
receive  this  same  signal  are  designed  for 
higher  pressures  than  the  current  setpoint  of 
(less  than  or  equal  to]  110  psig  and,  therefore, 
a  lower  setpoint  increases  the  margin  of 
safety.  Thus,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 


Attorney  for  licensee:  Vi.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Pl3miouth  County,  Massachusetts 

Date  of  amendment  request: 

September  6, 1994 
Description  of  amendment  request: 

The  proposed  amendment  would 
remove  Technical  Specification  section 

4.5.H.4,  a  section  which  requires  the 
testing  and  calibration  of  pressure 
switches  in  certain  emergency  core 
cooling  system  (ECCS)  lines. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  Operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  I***]. 

The  discharge  piping  for  EGG  systems  is 
maintained  filled  to  prevent  water  hammer 
during  automatic  pump  starts.  Monthly 
venting  is  the  primary  means  of  ensuring 
filled  discharge  piping.  The  pressure 
switches  are  an  adjunct  to  such  venting. 
Hence,  piping  in  the  Core  Spray  System,  the 
Low  Pressure  Coolant  Injection  System 
(LPCI),  the  High  Pressure  Coolant  Injection 
(HPa)  system,  and  the  Reactor  Core  Isolation 
Coolant  (RCIC)  system  are  all  equipped  with 
pressure  switches  that  detect  pressure  decay 
in  the  discharge  piping  of  these  systems. 

This  proposed  change  does  not  change 
Pilgrim’s  configuration  or  equipment.  The 
switches  perform  a  surveillance  function  and 
do  not  provide  a  signal  needed  to  prevent  or 
mitigate  an  accident.  The  switches  will 
continue  to  perform  their  surveillance 
function  and  their  surveillance  and 
calibration  will  be  performed  in  accordance 
with  Pilgrim  procedures.  Removal  of  section 

4.5. H.4  eliminates  the  possibility  of 
inoperable  switches  forcing  the  shutdown  of 
Pilgrim  or  the  alternative  of  declaring  an 
operable  safety  system  inoperable  because  of 
its  association  with  these  switches. 

Technical  Specifications  will  continue  to 
require  venting  the  discharge  piping  high 
point  when  the  systems  are  configured  such 
that  water  hammer  can  occur,  (sections 

4.5. H.1, 4.5.H.2  and  4.5.H.3).  Thus,  the 
application  of  this  proposed  change  docs  not 
reduce  the  Technical  Specifications  intent  of 
reducing  the  livelihood  of  discharge  piping 
water  hammer.  Therefore,  operating  Pilgrim 
Station  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
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different  kind  of  accident  from  any  accident 
previously  evaluated. 

Section  4.5.H’s  purpose  is  to  maintain  the 
ECX2S  discharge  piping  filled  to  prevent  water 
hammer.  The  purpose  of  the  pressure 
switches  is  to  detect  voids  in  ECXDS  discharge 
piping  to  prevent  the  possibility  of  damage 
due  to  water  hammer.  These  switches  are  not 
safety-related,  have  no  automatic  functions, 
and  are  not  relied  on  to  prevent  or  mitigate 
an  accident.  Instead,  they  enhance  the 
existing  discharge  pipe  venting  surveillance 
requirements  by  detecting  void  formation  in 
discharge  pipe. 

The  switches  will  continue  to  perform 
their  surveillance  function  through  Pilgrim 
procedures.  Venting  will  continue  to  be 
required  by  Technical  Specifications. 
Therefore,  operating  Pilgrim  in  accordance 
with  this  proposed  change  does  not  create 
the  possibility  of  a  new  or  difrerent  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed  change  does 
not  impair  the  detection  of  conditions 
necessary  to  produce  a  water  hammer  in  the 
discharge  piping. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  signifrcant  reduction  in  a 
margin  of  safety. 

The  discharge  piping  pressure  switches  are 
surveillance  instruments  and  act  as  a 
secondary  means  of  protecting  the  discharge 
piping  from  conditions  that  can  produce 
water  hammer.  They  are  not  relied  on  to 
prevent  or  mitigate  accidents.  Hence,  these 
switches  do  not  significantly  impact  safety 
because  they  are  not  the  primary  means  of 
preventing  dischaige  piping  water  hammer. 
Therefore,  removing  the  pressure  switches 
from  Technical  Specifications  potentially 
contributes  to  plant  availability  but  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety  because  the  primary  method  of 
detection  (venting)  remains  and  the  switches 
will  continue  to  be  subject  to  procedural 
controls. 

This  proposed  change  has  been  reviewed 
and  recommended  for  approval  by  the 
Operations  Review  Committee  and  reviewed 
by  the  Nuclear  Safety  Review  and  Audit 
Qimmittee. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  ^unty,  Massachusetts 
Date  of  amendment  request: 
September  6, 1994 


Description  of  amendment  request: 

The  proposed  amendment  would 
relocate  the  alarms  for  the  drywell  to 
suppression  chamber  vacuum  breakers 
to  a  different  annunciator  panel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  identified. 

The  proposed  change  relocates 
annunciators  in  the  control  room  but  does 
not  change  their  designed  function  or 
setpoint. 

The  Annunciator  System  is  non-safety 
related  and  performs  no  direct  safety 
function.  No  accident  initiators  are  being 
affected  by  this  proposed  change.  Accident 
mitigating  systems  remain  operable,  and 
accident  scenarios  are  unaffected. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  analyzed. 

Relocating  the  Drywell  to  Suppression 
Chamber  annunciator  frum  one  control  room 
panel  to  another  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  This  modification  does  not  modify 
the  setpoints  or  frinctions  of  the 
annunciators.  Hence,  it  is  administrative  and 
proposed  to  allow  relocation  which  is 
cmrently  constrained  by  the  current 
Technical  Specifications  level  of  detail. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  equipment  being  relocated  is  non¬ 
safety  related  and  its  relocation  does  not 
impact  the  margin  of  safety.  This  relocation 
is  proposed  to  enhance  the  operator’s  ability 
to  identify  and  analyze  abnormal  events. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Pl3rmouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 


Commonwealth  Edison  Company, 

Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinoisdlocket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  June  13, 
1994,  as  supplemented  on  October  7, 
1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
several  changes  to  the  Administrative 
Controls  in  Section  6  of  Technical 
Specifications  (TS)  for  Byron  and 
Braidwood  stations.  The  proposed 
changes  include:  (1)  a  change  to  the 
submittal  frequency  of  the  Radiological 
Effluent  Release  Report,  (2)  a  revision  to 
the  Shift  Technical  Advisor  description, 
(3)  clarification  of  the  Shift  Engineer’s 
responsibilities,  and  (4)  editorial 
changes.  The  references  to  the 
Semiannual  Radiological  Effluent 
Release  Report  are  also  revised  in  other 
sections  of  the  TS.  The  proposed  change 
in  the  October  7, 1994,  submittal  revised 
TS  6.3.1  to  include  generic  descriptions 
of  personnel  who  fulfill  the 
responsibilities  of  a  radiation  protection 
manager.  This  supplements  the 
information  that  was  published  in  the 
Federal  Register  on  August  3, 1994  (59 
FR  39581). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

-  A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  Section  6  of 
Technical  Specifications  do  not  affect  any 
accident  initiators  or  precursors  and  do  not 
change  or  alter  the  design  assumptions  for 
the  systems  or  components  used  to  mitigate 
the  consequences  of  an  accident. 

The  proposed  changes  are  administrative 
in  nature  and  provide  clarification.  These 
changes  provide  consistency  with  station 
procedures,  programsT  the  Code  of  Federal 
Regulations,  other  Technical  Specifications, 
and  Standard  Technical  Specifications. 
These  changes  do  not  impact  any  accident 
previously  evaluated  in  the  Updated  Final 
Safety  Analysis  Report. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  affect  the 
design  or  operation  of  any  system,  structure, 
or  component  in  the  plant.  There  are  no 
changes  to  parameters  governing  plant 
operation;  no  new  or  different  type  of 
equipment  will  be  installed.  The  proposed 
changes  are  considered  to  be  administrative 
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changes.  All  responsibilities  described  in 
Technical  Specifications  for  management 
activities  will  continue  to  be  performed  by 
qualified  individuals. 

C  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  affect  the 
margin  of  safety  for  any  Technical 
Specification.  The  initial  conditions  and 
methodologies  used  in  the  accident  analyses 
remain  unchanged,  therefore,  accident 
analysis  results  are  not  impacted. 

The  proposed  changes  are  administrative 
in  nature  and  have  no  impact  on  the  margin 
of  safety  of  any  Technical  Specification.  They 
do  not  affect  any  plant  safety  parameters  or 
setpoints.  The  descriptions  for  the  Shift 
Technical  Advisor  and  Shift  Engineer  are 
clarified,  however,  include  no  reduction  to 
their  responsibilities. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location;  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  P.O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood, 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Attorney  for  licensee:  Michael  I. 

Miller,  Esquire:  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  Robert  A.  Capra 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request: 
September  13, 1994 

Description  of  amendment  request; 
The  amendments  replace  Containment 
Systems  technical  specification  (TS) 
3.6.2.2,  “Spray  Additive  System”  with  a 
new  Emergency  Core^Cooling  Systems 
TS  3.5.5,  “ECCS  Recirculation  Fluid  pH 
Control  System.” 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  w'hich  is  presented 
below; 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  involves 
replacement  of  concentrated  NaOH  injected 
via  the  containment  spray  system  with 
trisodium  phosphate  (T.SP)  stored  in  the 


containment  and  dissolved  in  the  sump 
recirculation  solution  to  maintain  acceptable 
post  accident  spray/recirculation  solution 
chemistry.  Deletion  of  the  concentrated 
NaOH  will  eliminate  a  personnel  hazard.  The 
pH  control  system  functions  in  response  to 
an  accident  and  does  not  involve  or  have  any 
effect  on  any  initiating  event  for  any  accident 
previously  evaluated.  Operation  under  the 
proposed  amendment  will  continue  to  ensure 
that  iodine  potentially  released  post-LOCA  is 
retained  in  the  sump  solution,  and  resultant 
offsite  and  control  room  thyroid  doses  are 
within  the  limits  of  10  CFR  100  and  10  CFR 
50,  Appendix  A,  General  Design  Criterion  19, 
respectively. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  deleted  equipment  is  isolated 
from  the  remaining  equipment  by  blind 
flanges,  locked  closed  valves,  cut  and  capped 
piping,  determinated  and/or  spared  cables: 
and  interfaces  are  analyzed  to  ensure  the 
remaining  required  equipment  meets 
applicable  original  design  requirements.  The 
new  equipment  (TSP  and  baskets)  is  a 
passive  pH  control  system  and  is  supported 
and  analyzed  to  ensure  there  are  no  adverse 
interfaces  (e.g.  pipe  break,  jet  impingement, 
seismic)  with  existing  equipment,  systems,  or 
structures. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  slight  change  in  recirculation  solution 
pH  maintains  adequate  protection  against 
chloride  induced  stress  corrosion  cracking  of 
austenitic  stainless  steel  and  maintains  the 
capability  of  the  solution  to  retain  iodine.  It 
results  in  an  insignificant  increase  in  the 
post-accident  rate  of  hydrogen  generation, 
which  remains  well  within  the  existing 
capacity  of  the  hydrogen  recombiners.  The 
increased  mass  in  the  containment  will  ha\'e 
no  significant  impact  on  post-accident  flood 
levels,  recirculation  solution  boron 
concentration,  or  peak  clad  temperatures.  No 
other  operating  parameters  for  systems, 
structures,  or  components  assumed  to 
operate  in  the  safety  analysis  are  changed. 
The  offsite  and  control  room  doses  meet  the 
limits  of  10  CFR  100  and  GDC  19 
respectively.  Because  the  trisodium 
phosphate  is  nonvolatile  and  the  baskets  are 
protected  with  solid  covers  and  are  located 
slightly  above  the  floor  in  the  containment 
where  access  is  strictly  controlled,  a 
surveillance  interval  of  once  per  refueling 
outage  provides  assurance  that  the  TSP  will 
be  available  when  required. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Plaza,  Suite  5200,  600 


Peachtree  Street,  NE.,  Atlanta,  Georgia 
30308 

NRC  Project  Director:  Herbert  N. 
Berkow 

GPU  Nuclear  Corporation,  et  al., 

Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  amendment  request: 

September  26, 1994 
Description  of  amendment  request: 

The  proposed  license  amendment 
would  revise  the  “Plan  for  the  Long 
Range  Planning  Program”  by  changing 
the  semi-annual  reporting  period  to 
annual,  and  to  reflect  refined  evaluation 
criteria  and  assessment  methodology: 
and,  to  incorporate  the  necessary 
changes  to  the  license  condition 
wording. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated.  The 
proposed  revision  to  the  Facility  Operating 
License  does  not  affect  the  safety  analysis 
and  does  not  involve  any  physical  changes  to 
the  plant,  nor  any  changes  in  the  format  or 
restraints  on  plant  operations,  and  only 
contemplates  a  change  to  the  Plan  for  the 
Long  Range  Planning  Program  currently 
approved  by  the  NRC  in  license  condition 

2.C.(6).  Therefore,  this  change  will  not 
increase  the  probability  of  previously 
analyzed  accidents  because  it  involves  no 
direct  plant  modification  or  change  in 
operation,  and  hence,  it  is  also  unrelated  to 
the  possibility  of  increasing  the 
consequences  of  previously  analyzed 
accidents. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  revision  to  the 
Facility  Operating  License  does  not  affect  the 
safety  analysis  and  does  not  involve  any 
physical  changes  to  the  plant,  nor  any 
changes  in  the  format  or  restraints  on  plant 
operations,  and  only  contemplates  a  change 
to  the  Plan  for  the  Long  Range  Planning 
Program  currently  approved  by  the  NRC  in 
license  condition  2.C.(6).  Therefore,  this 
change  has  no  effect  on  the  possibility  of 
creating  a  new  or  different  kind  of  accident 
from  any  previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  revision  to  the  Facility 
Operating  License  does  not  involve  any 
physical  changes  to  the  plant,  nor  any 
changes  in  the  format  or  restraints  on  plant 
operations,  and  only  contemplates  a  change 
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to  the  Plan  for  the  Long  Range  Planning 
Program  currently  approved  by  the  NRC,  in 
license  condition  2.C.(6).  Therefore,  the 
overall  margin  of  safety  for  the  plant  is 
maintained. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisBed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753 
Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Phillip  F. 

McKee 

GPU  Nuclear  Corporation,  et  al.. 

Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request: 
SeptemhMBr  26, 1994 
Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  the  “Plan  for  the  Long 
Range  Planning  Program”  by  changing 
the  semi-annual  reporting  period  to 
annual,  and  to  reflect  refined  evaluation 
criteria  and  assessment  methodology; 
and,  to  incorporate  the  necessary 
changes  to  the  license  condition 
wording. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  signihcant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated.  The 
proposed  revision  to  the  Facility  Operating 
License  does  not  affect  the  safety  analysis 
and  does  not  involve  any  physical  changes  to 
the  plant,  nor  any  changes  in  the  format  or 
restraints  on  plant  operations,  and  only 
contemplates  a  change  to  the  Plan  for  the 
Long  Range  Planning  Program  currently 
approved  by  the  NRC  in  license  condition 

2.C.(9).  Therefore,  this  change  will  not 
increase  the  probability  of  previously 
analyzed  accidents  because  it  involves  no 
direct  plant  modification  or  change  in 
operation,  and  hence,  it  is  also  unrelated  to 
the  possibility  of  increasing  the 
consequences  of  previously  analyzed 
accidents. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 


evaluated.  The  proposed  revision  to  the 
Facility  Operating  License  does  not  affect  the 
safety  analysis  and  does  not  involve  any 
physical  changes  to  the  plant,  nor  any 
changes  in  the  format  or  restraints  on  plant 
operations,  and  only  contemplates  a  change 
to  the  Plan  for  the  Long  Range  Planning 
Program  currently  approved  by  the  NRC  in 
license  condition  2.C.(9).  Therefore,  this 
change  has  no  effect  on  the  possibility  of 
creating  a  new  or  different  kind  of  accident 
from  any  previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  revision  to  the  Facility 
Operating  License  does  not  involve  any 
physical  changes  to  the  plant,  nor  any 
changes  in  the  format  or  restraints  on  plant 
operations,  and  only  contemplates  a  change 
to  the  Plan  for  the  Long  Range  Planning 
Program  currently  approved  by  the  NRC,  in 
license  condition  2.C.(9).  Therefore,  the 
overall  margin  of  safety  for  the  plant  is 
maintained. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiffcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg,  PA 
17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Phillip  F. 
McKee 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 
September  26, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Cooper  Nuclear  Station  (CNS) 
Technical  Specifications,  Section  3.5.C 
“HPa  System,”  to  increase  the 
minimum  pressure  at  which  the  High 
Pressure  Coolant  Injection  (HPCI) 
System  is  required  to  be  OPERABLE 
from  greater  than  113  psig  to  greater 
than  150  psig. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards  f 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  signifrcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 


Evaiuation 

The  change  in  the  reactor  vessel  pressure 
at  which  the  High  Pressure  Coolant  Injection 
(HPQ)  System  must  be  operable  from 
113  psig  to  150  psig  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  HPCI  System  is  designed  to 
provide  adequate  reactor  vessel  coolant 
injection  for  small  break  accidents  where  the 
reactor  vessel  remains  pressurized. 

Therefore,  the  HPCI  System  provides  a  means 
of  responding  to  previously  analyzed 
accidents.  Changing  the  lower  bound  reactor 
vessel  pressure  limit  at  which  the  HPQ 
System  must  be  operable  does  not  affect  any 
of  the  accident  initiation  sequences 
previously  analyzed,  and  therefore  this 
proposed  change  will  not  result  in  an 
increase  in  the  probability  of  any  accident 
previously  analyzed. 

The  change  in  the  required  pressure  at 
which  the  HPQ  System  must  be  operable 
from  113  psig  to  150  psig  will  not  involve  a 
significant  increase  in  the  consequences  of 
any  accident  previously  evaluated.  Increasing 
this  minimum  pressure  at  which  the  HPQ 
System  must  be  OPERABLE  will  not  affect 
the  availability  of  other  systems  which 
provide  standby  core  cooling.  The  CNS  Core 
Standby  Cooling  Systems  (CSCS),  which 
consist  of  the  HPCI  System,  the  Automatic 
Depressurization  System  (ADS),  the  Low 
Pressure  Coolant  Injection  (LPCI)  System, 
and  the  Core  Spray  (CS)  System,  are  designed 
to  cover  the  spectrum  of  loss-of-coolant 
accidents.  For  large  break  events,  the  reactor 
vessel  will  depressurize  below  the  point 
where  the  HPCI  System  is  OPERABLE,  and 
single  failure  proof  core  cooling  is  provided 
by  a  combination  of  the  LPQ  and  CS 
systems.  For  small  break  events  wherein  the 
reactor  vessel  does  not  rapidly  depressurize, 
the  HPCI  System  is  designed  to  provide  core 
cooling  wiUi  a  reactor  vessel  pressure  range 
of  1120  psig  to  150  psig.  Upon  failure  of  the 
HPQ  System  to  provide  adequate  core 
cooling,  the  ADS  in  conjunction  with  the 
LPQ  and  CS  systems  provide  single  failure 
proof  assurance  of  adequate  core  cooling.  The 
Low  Pressure  Systems  (LPQ  and  CS)  are 
designed  and  required  to  provide  core 
cooling  at  reactor  pressures  below  150  psig. 

The  District  performed  calculations  which 
have  determined  that  the  low  pressure  Core 
Standby  Cooling  systems  are  capable  of 
providing  adequate  core  cooling  with  a 
reactor  pressure  of  150  psig  under  the  most 
degraded  pump  conditions,  i.e.,  pump 
performance  at  minimum  Technical 
Specifications  requirements.  Additionally, 
the  District  reviewed  applicable  engineering 
calculations  to  ensure  that  no  calculations 
were  relying  on  the  HPQ  System  to  provide 
degraded  flow  to  the  reactor  vessel  during 
any  accident  scenario  or  transient.  Based  on 
the  diverse  means  of  providing  adequate  core 
cooling  for  the  spectrum  of  loss-of-coolant 
accidents,  and  the  capability  of  the  low 
pressure  core  cooling  systems  to  provide 
adequate  core  cooling  at  150  psig  and  below, 
changing  the  required  pressure  at  which 
HPQ  must  be  operable  from  113  psig  to  150 
psig  will  not  change  the  capability  to  provide 
adequate  core  cooling  following  postulated 
events. 
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The  proposed  changes  do  not  alter  the 
conditions  or  assumptions  in  any  of  the 
Updated  Safety  Analysis  Report  (IJSAR) 
accident  analyses.  Since  the  USAR  accident 
analyses  remain  bounding,  the  radiological 
consequences  previously  evaluated  are  not 
adversely  affected  by  the  proposed  changes. 
Therefore,  it  can  be  concluded 
that  the  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2. Does  the  proposed  License 
Amendment  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

Evaluation 

The  proposed  changes  introduce  no  new 
failure  modes  for  any  plant  system  or 
component  important  to  safety  nor  has  any 
new  limiting  failure  been  identified  as  a 
result  of  the  proposed  changes.  Increasing  the 
minimum  reactor  pressure  at  which  the  HPCI 
System  is  required  to  be  OPERABLE  will  not 
cause  an  unplanned  initiation  of  the  HPCI 
System  or  any  other  plant  system  or 
iK^uipment,  nor  will  the  change  impede  the 
initiation  of  any  required  safety  system.  The 
HPQ  System  relies  on  the  containment 
suppression  pool,  emergency  condensate 
storage  tanks,  plant  D.C.  electrical  system, 
and  the  reactor  low  water  level  and  high 
drywell  pressure  instrumentation  to 
adequately  operate.  The  proposed  increase  in 
the  minimum  reactor  pressure  at  which  the 
HPCI  System  would  be  required  OPERABLE 
will  not  affect  the  equipment  of  these 
systems,  nor  will  the  change  affect  the 
physical  configuration  of  the  HPCI  System. 
There  will  be  no  change  in  the  types  or 
increase  in  the  amount  of  effluents  released 
offsite.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  create  a 
significant  reduction  in  the  margin  of 
safety? 

Evaluation 

Changing  the  reactor  vessel  pressure  at 
which  the  HPCI  System  must  be  OPERABLE 
from  113  psig  to  150  psig  will  not  constitute 
a  significant  reduction  in  the  margin  of 
safety.  As  stated  in  the  Technical 
Specifications  Bases  Section  3.5.C,  the  HPCI 
System  is  designed  to  provide  rated  cooling 
water  flow  for  reactor  pressures  ranging  from 
1120  psig  to  150  psig.  The  HPCI  is  not 
designed  to  provide  rated  cooling  water  flow 
at  reactor  pressures  below  150  psig.  At 
reactor  operating  pressures  below  150  psig, 
the  low  pressure  core  cooling  systems  are 
required  to  be  available,  are  capable  of 
fulfilling  their  functions,  and  provide  the 
required  flow  in  the  low  pressure  regions 
below  150  psig.  Additionally,  the 
combination  of  the  ADS.  LPCI  and  CS 
systems  provide  additional  means  of 
providing  adequate  core  cooling  at  any 
reactor  pressure.  Therefore  the  proposed 
change  to  increase  the  minimum  reactor 
pressure  at  which  the  HPCI  System  is 
required  to  be  operable  to  greater  than  150 
psig  will  not  significantly  reduce  the  margin 
of  safety. 


The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auhum,  Nebraska  68305 
Attorney  for  licensee:  Mr.  G.D. 

Watson,  Nebraska  Public  Power  District. 
Post  Office  Box  499,  Columbus, 

Nebraska  68602-0499 
NRC  Project  Director:  William  D. 
Beckner 

Northeast  Nuclear  Energy  Company 
(NNECO),  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  1,  New 
London  County,  Connecticut 

Dote  of  amendment  request: 

September  9, 1994 
Description  of  amendment  request: 

The  proposed  revision  to  the  Tet;hnical 
Specifications  would  delete  the 
requirement  for  a  special  test  of  the 
alternate  train  when  one  train  is 
inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
helow: 

NNECO  has  reviewed  the  proposed 
changes  in  accordance  with  10CFR50.92  and 
concludes  that  the  changes  do  not  involve  a 
significant  hazards  consideration  (SHC).  The 
basis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92{c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  changes  do  not  affect  the 
operation  of  the  APR  [automatic  pressure 
relief]  or  FWCl  [feedwater  coolant  injection] 
subsystems,  nor  the  SBGT  [standby  gas 
treatment]  system.  The  proposed  changes  do 
not  modify  the  required  actions  described  in 
the  LCDs  (limiting  conditions  for  operation] 
when  either  one  or  both  circuits  of  SBGT  or 
an  APR  valve  are  determined  to  be 
inoperable.  The  proposed  changes  will 
increase  the  availability  of  the  APR 
subsystem  by  eliminating  a  surveillance 
requirement  that  causes  the  actuation  logic  to 
be  taken  out  of  service  for  testing  when  one 
valve  is  determined  to  be  inoperable.  The 
proposed  changes  will  not  affect  the 
availability  of  the  remaining  circuit  of  SBGT 
since  testing  does  not  remove  the  train  from 
service. 

Both  the  SBGT  and  APR  systems  function 
to  mitigate  the  consequences  of  postulated 
accidents.  As  such,  modification  to  the 
surveillance  requirements  does  not  create  a 


significant  increase  in  the  probability  of  an 
accident.  Eliminating  the  alternate  train 
testing  requirement  will  not  significantly 
increase  the  consequences  of  a  postulated 
accident.  The  added  assurance  that  the  APR 
actuation  logic  is  operable  which  is  provided 
by  Section  4.5.D.2  is  not  sufficient  to  justifj’ 
the  loss  of  safety  function  during  testing,  or 
the  increased  risk  of  inadvertent  operation  of 
the  APR  valves  or  the  FWCI  subsystem. 

While  Technical  Specification  4.7.B.3.C  does 
not  remove  the  remaining  SBGT  circuit  from 
service,  reasonable  assurance  of  operability  is 
provided  by  Technical  Specification 
4.7.B.2.d  which  requires  a  monthly 
demonstration  of  operability  of  each  train  of 
the  SBGT  system. 

Therefore,  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed  would  occur. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  changes  delete  the 
requirement  to  demonstrate  the  operability  of 
the  remaining  APR  valves  actuation  logic,  the 
FWCI  subsystem,  and  the  alternate  circuit  of 
SBGT  immediately  and  daily  thereafter  when 
one  APR  valve  or  one  circuit  of  SBGT  is 
determined  to  be  inoperable.  The  proposed 
changes  do  not  add  or  change  any  equipment 
or  logic.  The  proposed  changes  also  do  not 
alter  any  system  operability  requirements. 
These  changes  only  affect  the  number  of 
surv'eillance  tests  which  must  be  performed. 
They  do  not  affect  the  test  methodology  for 
any  of  these  systems. 

Since  there  are  no  changes  to  the  function, 
operation,  or  surveillance  test  methodology 
of  any  of  these  systems,  the  possibility  of  a 
new  or  different  kind  of  accident  is  not 
created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  delete  the 
requirement  to  demonstrate  the  operability  of 
the  remaining  APR  valves  actuation  logic,  the 
FWCI  subsystem,  and  the  alternate  circuit  of 
SBGT  immediately  and 
daily  thereafter  when  one  ,M’R  valve  or  one 
circuit  of  SBGT  is  determined  to  be 
inoperable.  The  elimination  of  the  additional 
assurance  that  the  actuation  logic  for  the 
remaining  APR  valves  and  the  FWCI 
subsystem  is  operable  is  more  than  offset  by 
the  increase  in  the  margin  of  safety  which  is 
created  by  eliminating  a  requirement  to 
remove  the  safety  system  from  service  for 
testing.  The  margin  of  safety  for  the  SBGT 
system  is  not  significantly  reduced  since  this 
system  is  tested  monthly  in  accordance  with 
Technical  Specifir.ation  4.7.B.2.d. 

Assurance  of  operability  is  provided  by  the 
normal,  scheduled  surv’eillances  which  have 
been  established  at  a  sufficient  interval  to 
provide  reasonable  assurance  of  operability. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Hoorn 
location:  Learning  Resource  Center, 

Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M. 

Cuoco,  Senior  Nuclear  Coimsel, 

Northeast  Utilities  Service  Company, 

Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

NEC  Project  Director:  Phillip  F. 

McKee 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323, 
DiabloCanyon  Nuclear  Power  Plant, 

Unit  Nos.  1  and  2,  San  Luis  Obispo 
County,  California 

Date  of  amendment  requests: 
September  20, 1994  (Reference  LAR  94- 
08) 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  revise  surveillance  requirements 
(SRs)  as  recommended  by  NRC  Generic 
Letter  (GL)  93-05,  “Line-Item  Technical 
Specification  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation.”  The  specific 
TS  changes  proposed  are  as  follows: 

(1)  TS  SR  4. 1.3.1. 2  would  be  revised 
to  change  the  frequency  for  testing  the 
movability  of  the  control  rods  from  at 
least  once  per  31  days  to  at  least  once 
per  92  days. 

(2)  TS  3/4.3.2,  Table  4.3-2, 

"Engineered  Safety  Features  Actuation 
System  Instrumentation  Surveillance 
Requirements,”  Fimctional  Unit  3.C.4), 
and  TS  3/4.3.3.1,  Table  4.3-3, 

“Radiation  Monitoring  Instrumentation 
for  Plant  Operations  SRs,”  would  be 
revised  to  ^ange  the  monthly  channel 
functional  test  to  a  quarterly  channel 
functional  test. 

(3)  The  proposed  changes  to  TS  3/ 
4.5.1  are  as  follows:  (a) 

TS  SR  4.5.1. la.l)  would  be  revised  to 
more  clearly  state  that  the  accumulator 
water  volume  and  pressure  must  be 
verified  to  be  within  their  limits,  (b)  TS 
SR  4.5.1.1b.  would  be  revised  to  specify 
that  the  boron  concentration 
surveillance  is  not  required  to  be 
performed  if  the  accumulator  makeup 
source  was  the  refueling  water  storage 
tank  (RWST).  (c)  TS  SR  4.5.1.2  would  be 
relocated  to  plant  procedures. 

(4)  TS  SR  4.5.2C.2)  would  be  revised 
to  clarify  that  a  separate  containment 
entry  to  verify  the  absence  of  loose 
debris  is  not  required  after  each 
containment  entry. 


(5)  TS  SR  4.6.2.1d.  would  be  revised 
to  change  the  frequency  for  a 
containment  spray  header  flow  test  ficm 
at  least  once  per  5  years  to  at  least  once 
per  10  years. 

(6)  TS  SR  4.6.4.2a.  would  be  revised 
to  change  the  verification  of  the 
minimum  hydrogen  recombiner  sheath 
temperature  from  at  least  once  per  6 
months  to  at  least  once  each  reveling 
interval. 

(7)  TS  SR  4.7.1. 2.1  would  be  revised 
to  change  the  surveillance  frequency  for 
testing  each  auxiliary  feedwater  (AFW) 
pump  ficm  at  least  once  per  31  days  to 
at  least  once  per  92  days  on  a  staggered 
tost  l)dsis 

(8)  TS  SR  4.10.1.2  would  be  revised 
to  lengthen  the  allowed  period  of  time 
for  a  rod  drop  test  from  24  hours  to  7 
days  prior  to  reducing  shutdown  margin 
to  less  than  the  limits  of  TS  3. 1.1.1. 

(9)  TS  SR  4.11.2.6  would  be  revised 
to  change  the  surveillance  frequency 
from  24  hours  to  7  days  when 
radioactive  material  is  being  added  to 
the  gas  decay  tanks  and  to  add  a 
requirement  to  monitor  radioactive 
material  concentrations  in  the  gas  decay 
tanks  at  least  once  per  24  hours  when 
system  degassing  operations  are  in 
progress. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  the  change  involve  a  significant 
Increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  changes  proposed  in  this  LAR  (license 
amendment  request]  are  consistent  with  the 
guidance  provided  in  GL  93-05.  The 
proposed  changes  eliminate  testing  that  is 
likely  to  cause  transients  or  excessive  wear 
of  equipment.  An  evaluation  of  these  changes 
indicates  that  they  result  in  a  net  benefit  to 
plant  safety.  The  evaluation  considered: 

(i)  Unavailability  of  safety  equipment  due 
to  testing 

(ii)  Initiation  of  significant  transients  due 
to  testing 

(iii)  Actuation  of  engineered  safety  features 
that  unnecessarily  cycle  safety  equipment 

(iv)  importance  to  safety  of  that  system  or 
component 

(v)  Failure  rate  of  that  system  or 
component 

(vi)  Effectiveness  of  the  test  in  discovering 
the  fdlure 

As  a  result  of  the  decrease  In  the  testing 
frequencies,  the  risk  of  testing  causing  a 
transient  and  equipment  degradation  will  be 
decreased,  and  the  reliabilify  of  the 
equipment  will  not  be  significantly 
decreased. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  frxim  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  afreet  the 
method  of  operating  any  equipment  at  DCPP. 
Additionally,  the  proposed  changes  do  not 
result  in  a  physical  modification  to  any  plant 
equipment. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  difrerent 
kind  of  accident  from  any  accident 
previously  evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  affect  the 
surveillance  requirements.  There  is  no 
decrease  in  equipment  reliability  by  the 
elimination  of  unnecessary  testing  that 
increases  the  risk  of  transients  or  equipment 
degradation. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appiears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 
NEC  Project  Director:  Theodore  R. 
Quay 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  amendment  request: 
September  19, 1994 
Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  Technical  Specification 
(TS)  314.7. 4,  “Snubbers,”  and  its  bases, 
in  accordance  with  NRC  Generic  Letter 
(GL)  90-09,  “Alternative  Requirements 
for  Snubber  Visual  Inspection  Intervals 
and  Corrective  Actions.”  One  difference 
from  GL  90-09  is  that  the  initial 
inspection  interval  using  the  new 
criteria  would  be  18  months  horn  the 
conclusion  of  the  visual  inspection 
conducted  during  the  recently 
completed  refueling  outage.  Additional 
changes  to  the  TS  would  be  made  to 
ensure  consistency  with  the  revised 
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snubber  visual  inspection  interval 
schedule. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  has  been  reviewed 
for  PNPP  and  has  been  determined  not  to 
involve  a  signiBcant  hazards  consideration 
based  on  the  following; 

1.  The  proposed  change  does  not  involve 
a  signiBcant  increase  in  the  probability 
consequences  of  an  accident  previously 
evaluated. 

Implementing  the  guidance  recommended 
in  a  GL  90-09  will  not  introduce  any  new 
failure  mode  and  will  not  alter  any 
assumptions  previously  made  in  evaluating 
the  consequences  of  an  accident.  As  stated  in 
the  GL,  the  proposed  alternate  schedule  for 
visual  iiispections  of  snubbers  will  maintain 
the  same  operability  conBdence  level  as  the 
existing  schedule.  Also,  the  surveillance 
requirements  and  schedule  for  snubbers 
functional  testing  remains  the  same, 
providing  a  95  percent  conBdence  level  that 
90  percent  to  100  percent  of  the  snubbers 
operate  within  the  speciBed  acceptance 
limits.  The  proposed  visual  insp^ion 
schedule  is  separate  from  the  functional 
testing  and  provides  additional  conBdence 
that  the  installed  snubbers  will  serve  their 
design  function  and  are  being  maintained 
operable.  The  proposed  change  does  not 
affect  limiting  safety  system  settings  or 
operating  parameters,  and  does  not  modify  or 
add  any  accident  initiating  events  or 
parameters.  No  hardware  modiBcations  are 
associated  with  these  changes.  Therefore,  the 
proposed  change  does  not  signiBcantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Implementing  the  recommendations 
provided  in  GL  90-09  does  not  involve  any 
physical  alterations  to  plant  equipment, 
changes  to  setpoints  or  operating  parameters, 
nor  does  it  involve  any  accident  initiating 
event.  As  stated  in  the  GL,  the  alternate 
schedule  for  snubber  visual  inspections 
maintains  the  same  conBdence  level  as  the 
existing  schedule.  In  addition  to  the  visual 
inspections.  Bmctional  testing  of  snubbers, 
which  provides  a  95  percent  conBdence  level 
that  90  percent  to  100  percent  of  the  snubbers 
operate  within  speciB^  acceptance  limits, 
will  continue  to  be  performed.  Since  this  TS 
change  does  not  physically  alter  the  plant 
equipment  and  the  snubbCT  conBdence  level 
remains  the  same  there  will  not  be  any  new 
or  different  accident  resulting  from  snubber 
failure  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  signiBcant  reduction  in  a  margin  of  safety. 

The  proposed  change  incorporates 
surveillance  requirements  for  snubber  visual 
inspection  intervals  that  are  consistent  with 
the  guidance  provided  in  GL  90-09.  As  stated 


in  the  GL,  the  proposed  snubber  visual 
inspection  interval  maintains  the  same 
conBdence  level  as  the  existing  snubber 
visual  inspection  interval.  This  surveillance 
requirement  does  not  alter  the  current 
Limiting  Condition  for  Operation  or  the 
accompanying  actions  for  the  snubber(s].  The 
requirement  for  functional  testing  of  safety- 
related  snubbers  is  unchanged  and  remains 
the  basis  for  the  established  margin  of  safety 
and  assures  a  95  percent  conBdence  level 
that  90  percent  to  100  percent  of  the  snubbers 
operate  within  the  specified  acceptance 
limits.  The  functional  testing  along  with  the 
proposed  visual  inspection  provides 
adequate  assurance  that  the  snubber  will 
perform  its  intended  function.  Therefore,  the 
proposed  change  does  not  involve  a 
signiBcant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Perry  Public  Library,  3753 
Main  Street,  Pen^,  Ohio  44081 

Attorney  for  licensee:  ]ay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge, 

2300  N  Street,  NW.,  Washington,  DC 
2003  7NRC  Acting  Project  Director: 
Cynthia  A.  Carpenter 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos,  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request: 

September  12, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Point  Beach  Nuclear  Plant 
Technical  Specification  (TS)  15.3.3, 
“Emergency  Core  Cooling  System, 
Auxiliary  Cooling  Systems,  Air 
Recirculation  Fan  Coolers,  and 
Containment  Spray,”  by  incorporating 
allowed  outage  times  similar  to  those 
contained  in  NUREG  1431,  Revision  0, 
“Westinghouse  Owner’s  Group 
Improved  Standard  Technical 
Specifications,”  and  by  clarifying  the 
operability  requirements  for  the  service 
water  pumps.  The  proposed  changes 
would  also  clarify  the  completion  times 
for  placing  a  unit  in  hot  or  cold 
shutdown  if  a  limiting  condition  for 
operation  cannot  be  met. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

In  accordance  with  the  requirements  of  10 
CFR  50.91(a),  Wisconsin  Electric  Power 
Company  (Licensee)  has  evaluated  the 


proposed  changes  against  the  standards  of  10 
CFR  50.92  and  has  determined  that  the 
operation  of  Point  Beach  Nuclear  Plant,  Units 
1  and  2,  in  accordance  with  the  proposed 
amendments,  does  not  present  a  signiBcant 
hazards  consideration. 

A  proposed  facility  operating  license 
amendment  does  not  present  a  significant 
hazards  consideration  if  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  will  not; 

1.  Create  a  signiBcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated;  or 

3.  Will  not  create  a  signiBcant  reduction  in 
a  margin  of  safety. 

CRITERION  1 

Operation  of  this  facility  under  the 
proposed  Technical  Specifications  change 
will  not  create  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
to  the  allowed  out  of  service  times  have  no 
impact  on  the  probability  of  an  accident 
occurring.  This  equipment  being  out  of 
service  is  not  an  initiator  for  any  accident 
previously  evaluated.  There  is  no  physical 
change  to  the  facility,  its  systems  or  its 
operation. 

The  clarification  of  service  water  pump 
operability  requirements  will  ensure 
redundant  train  capability  to  mitigate  the 
consequences  of  an  accident  which  has  been 
previously  evaluated.  Extending  the  allowed 
out  of  SOTvice  times  for  the  safety  injection, 
residual  beat  removal,  and  containment 
spray  pumps  and  valves  and  residual  heat 
removal  heat  exchangers  does  not  create  a 
signiBcant  increase  in  the  consequences  of  an 
accident  previously  evaluated.  The  proposed 
changes  are  consistent  with  the 
Westinghouse  Improved  Standard  Technical 
Specifications,  NUREG  1431,  Revision  0. 
Plant  specific  analysis  demonstrates  the 
proposed  changes  do  not  pose  an  undue  risk 
and  thus  will  not  result  in  a  signiBcant 
increase  in  the  consequences  of  an  accident. 
CRITERION  2 

Operation  of  this  facility  under  the 
proposed  Technical  Specifications  change 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  safety  injection, 
containment  spray,  and  residual  heat 
removal  pumps  and  valves  and  residual  heat 
removal  heat  exchangers  are  used  to  mitigate 
the  consequences  of  an  accident  and  are  not 
normally  in  use  during  power  operation.  The 
availability  of  these  components  does  not 
effect  the  possibility  of  a  new  or  different 
type  of  accident.  The  service  water  pumps 
are  normally  in  use  during  power  operation. 
The  proposed  change  will  ensure  that 
redundant  train  capability  exists.  Minimum 
service  water  pump  requirements  remain  the 
same.  The  failure  modes  of  the  service  water 
system  remain  unchanged.  Therefore, 
extending  the  allowed  out  of  service  time 
does  not  create  the  possibility  of  a  different 
type  of  accident  than  previously  evaluated. 
CRITERION  3 

Of)eration  of  this  fecility  under  the 
proposed  Technical  Specifications  change 
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will  not  create  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  Technical 
Specification  changes  revise  the  allowed 
outage  times  for  the  safety  injection,  residual 
heat  removal,  and  containment  spray  pumps 
and  valves  and  residual  heat  removal  heat 
exchangers  to  72  hours.  This  change  will 
allow  more  time  for  corrective  maintenance 
to  be  performed  on  these  components,  if 
required,  and  avoid  potential  transients  and 
challenges  to  safety  systems  associated  with 
a  required  shutdown  of  the  unit  without  the 
specific  safety  related  equipment  operable. 

The  proposed  changes  are  consistent  with  the 
Westinghouse  Improved  Standard  Technical 
Specifications,  NUREG  1431,  Revision  0. 

Plant  specific  analysis  demonstrates  the 
changes  do  not  pose  an  undue  risk  and  thus 
will  not  result  in  a  significant  reduction  in 
a  margin  of  safety.  The  clarification  to  the 
specification  for  service  water  pump 
operability  may  increase  the  margin  of  safety 
by  ensuring  that  redundant  train  capability 
exi.sts. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied-  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  13C  20037. 

NRC  Project  Director:  Cynthia  A. 
Carpenter 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  July  15, 
1994 

Description  of  amendment  request: 
This  amendment  would  revise 
Technical  Specification  3/4.3.3,  Table 
4.3-3,  “Radiation  Monitoring 
Instrumentation  For  Plant  Operations 
Surveillance,”  to  change  the  analog 
channel  operational  test  (ACOT) 
interval  from  monthly  to  quarterly  for 
the  following  radiation  monitors:  (1) 
Containment  Atmosphere  -  Gaseous 
Radioactivity  -  High  (GT-RE-31  and  32); 
(2)  Gaseous  Radioactive  -  RCS  Leakage 
Detection  (GT-RE-31  and  32);  (3) 
Particulate  Radioactivity  -  RCS  Leakage 
Detection  (GT-RE-31  and  32);  (4)  Fuel 
Building  Exhaust  -  Gaseous 
Radioactivity  -  High  (GG-RE-27  and  28); 
(5)  Criticality  -  High  Radiation  Level 
(SD-RE-37  and  38;  SD-RE-35  and  36);  (6) 
Conirol  Room  Air  Intake  -  Gaseous 
Radioactivity  -  Hi  A  (GK-RE-04  and  05). 

This  proposed  (mange  is  identified  as 
a  line-item  improvement  in  Section  5.14 


of  Generic  Letter  93-05,  "Line-Item 
Technical  Specifications  Improvements 
to  Reduce  Surveillance  Requirements 
for  Testing  During  Power  Operations.” 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  Significant  Increase  in  the 
Probability  of  Consequences  of  an  Accident 
Previously  Evaluated 
The  probability  of  occurrence  and  the 
consequences  of  an  accident  evaluated 
previously  in  the  Updated  Safety  Analysis 
Report  (USAR)  are  not  increased  due  to  the 
proposed  technical  specification  change. 
Review  of  past  ACOT  history  for  the  affected 
monitors  revealed  that  these  monitors  have 
experienced  no  calibration  or  setpioint-related 
problems  since  the  beginning  of  plant 
operation.  Increasing  the  ACOT  frequency  for 
these  monitors  will  not  adversely  affect 
system  operability,  and  this  change  would 
reduce  the  potential  for  instrument  damage, 
thus  effectively  increasing  system  reliability 
and  availability.  These  radiation  monitors  are 
not  accident-initiating  equipment,  so 
increasing  the  surveillance  interval  on  these 
monitors  will  not  affect  the  probability  of  any 
accident  previously  evaluated.  In  addition, 
for  the  monitors  listed  in  TS  Table  4.3-3,  no 
credit  is  taken  in  the  plant  accident  analyses 
in  Chapter  15  of  the  USAR  for  any  automatic 
actuation  function  generated  as  a  result  of  a 
radiation  monitor  signal.  On  these  bases  it  is 
concluded  that  the  probability  and 
consequences  of  the  accidents  previously 
evaluated  in  the  USAR  are  not  increased. 

2.  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated 

No  new  type  of  accident  or  malfunction 
will  be  created  since  the  radiation  monitors 
are  not  accident-initiating  equipment.  The 
proposed  change  merely  increases  the  ACOT 
interval  for  the  affected  radiation  monitors, 
and  does  not  change  the  method  and  manner 
of  plant  operation.  The  safety  design  bases  in 
the  USAR  have  not  been  altered.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  acxident  from  any 
previously  evaluated. 

3.  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety 

The  proposed  changes  do  not  change  the 
plant  configuration  in  a  way  that  introduces 
a  new  potential  hazard  to  the  plant  and  do 
not  involve  a  significant  reduction  in  the 
margin  of  safety.  The  proposed  changes  do 
not  affect  applicable  safety  analysis 
acceptance  criteria  and  will  not  affect  system 
operating  conditions.  In  addition,  plant 
operating  experience  has  shown  that  these 
monitors  have  not  experienced  calibration  of 
setpoint-related  failures  since  the  beginning 
of  plant  operation.  Therefore,  it  is  conclude 
that  the  margin  of  safety,  as  described  in  the 
bases  to  any  technical  specification,  is  not 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 
Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington,  D.C. 
20037 

NRC  Project  Director:  Theodore  R. 

Quay 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  July  22, 
1994 

Description  of  amendment  request: 

The  proposed  amendment  revises 
Technical  Specification  (TS)  6.2.2.g, 
6.3.1.b,  and  6,12.1.c  to  reflect  title 
changes  in  the  Wolf  Creek  Nuclear 
Operating  Corporation  (WCNOC) 
organization.  The  title  Supervisor 
Operations  in  TS  6.2.2.g  is  being 
changed  to  Superintendent  Operations. 
The  title  Radiation  Protection  Manager 
in  TS  6.3. l.b  and  the  title  Manager 
Radiation  Protection  in  TS  6.12.1.C  are 
being  changed  to  Superintendent 
Radiation  Protection.  The  title  changes 
do  not  represent  any  changes  in 
reporting  relationships,  job 
responsibilities,  or  overall  " 

organizational  changes.  This  request 
supersedes  a  request  for  amendment 
dated  April  19, 1994,  which  was  noticed 
on  June  22, 1994  (59  FR  32239) 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated?  These  changes  involve 
administrative  changes  to  the  WCNCX? 
organization  and  to  the  position  titles  and  as 
such  have  no  effect  on  plant  equipment  or 
the  technical  qualification  of  plant  personnel. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  change  is  administrative  in 
nature  and  does  not  involve  any  change  to 
the  installed  plant  systems  or  the  overall 
operating  philosophy  of  Wolf  Creek 
Generating  Station. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
This  change  docs  not  involve  any  changes  in 
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overall  organizational  commitments.  A 
position  title  change  alone  does  not  reduce 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 
Attorney  for  licensee:  Jay  Silberg,  Esq., 
Sh<pv,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington,  D.C. 
20037 

NRC  Project  Director:  Theodore  R. 
Quay 

Peviously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  ToFacility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  IllinoisDocket  Nos.  STN 
50-456  and  ^N  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  June  3, 
1994 

Description  of  amendment  request:  In 
a  letter  of  August  13, 1993,  and  as 
supplemented  on  September  15, 1993, 
September  16, 1993,  December  17, 1993, 
January  19, 1994,  February  11, 1994, 
and  February  24, 1994,  Commonwealth 
Edison  Company  submitted  requests  for 
amendments  for  steam  generator  (SG) 
tube  sleeving  in  accordance  with  (1) 
Westinghouse  and  (2)  Babcock  &  Wilcox 
processes.  By  letter  dated  March  4, 

1994,  the  NRC  granted  the  proposed 


sleeving  methods  contingent  upon  four 
conditions  which  the  licensee  accepted 
in  their  letter  of  February  24, 1994. 

Three  of  the  four  changes  will  be 
reflected  in  the  plants'  Technical 
Specifications  (TS).  By  letter  dated  June 
3, 1994,  the  licensee  requested  changes 
to  TS  3.4.5  and  3.4.6.2  to  include  the 
three  conditions,  which  are: 

1.  Amend  the  Byron  and  Braidwood 
licenses  to  reflect  a  primary-to- 
secondary  leakage  rate  limit  of  150 
gallons  per  day  (gpd)  through  any  one 
SG. 

2.  Amend  the  Byron  and  Braidwood 
licenses  to  reflect  an  inservice 
inspection  of  a  minimum  of  20  percent 
of  a  random  sample  of  the  sleeves  for 
axial  and  circumferential  indication  at 
the  end-of-cycle.  In  the  event  that  an 
imperfection  of  40  percent  or  greater 
depth  is  detected,  an  additional  20 
percent  (minimum)  of  the  unsampled 
sleeves  should  be  inspected,  and  if  an 
imperfection  of  40  percent  or  greater 
depth  is  detected  in  the  second  sample, 
all  remaining  sleeves  should  be 
inspected. 

3.  Add  a  condition  to  the  Byron  and 
Braidwood  licenses  to  conduct 
additional  corrosion  testing  to  establish 
the  design  life  for  the  kinetically  or  laser 
welded  sleeved  tubes  in  the  presence  of 
a  crevice. 

Collectively,  these  conditions  will 
enable  the  licensee  to  have: 

1.  Further  assurance  that  the  integrity 
of  the  SGs  will  be  maintained  in  the 
event  of  a  main  steam  line  break  or 
under  loss-of-coolant  accident  (LOCA) 
conditions; 

2.  Increased  monitoring  of  the  SG  tube 
sleeves  for  any  degradation;  and 

3.  Increased  confidence  that  SG  sleeve 
integrity  will  be  maintained  for 
extendi  operations. 

Date  of  publication  of  individual 
notice  in  Federal  Registen  October  12, 
1994  (59  FR  51613) 

Expiration  date  of  individual  notice: 
November  14, 1994 
Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  P.O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood, 
the  Wilmington  Township  Public 
Library’,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Commonwealth  Edison  Cmnpany, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Date  of  amendment  request: 
September  7, 1994,  and  September  17, 
1994  (two  letters) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TS)  to 


incorporate  a  1.0  volt  steam  generator 
tube  interim  plugging  criteria  (IPC)  for 
Unit  1  beginning  with  Cycle  7,  which 
has  begun.  This  supplements  the 
information  that  was  published  in  the 
Federal  Register  on  August  31, 1994  (59 
FR  45019). 

Date  of  publication  of  individual 
notice  in  Federal  Registen  September 

23. 1994  (59  FR  48917) 

Expiration  date  of  individual  notice: 

October  24, 1994 
Local  Public  Document  Room 
location:  Byron  Public  Library,  109  N. 
Franklin,  P.O.  Box  434,  Byron,  Illinois 
61010. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request: 

September  16, 1994 
Brief  description  of  amendment 
request:  The  application  changes  the 
Technical  Specifications  pertaining  to 
the  extension  of  the  snubber  functional 
testing  interval  and  the  increase  in 
sample  plan  size. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  September 

30. 1994  (59  FR  50019) 

Expiration  date  of  individual  notice: 

October  31, 1994 
Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Power  Authority  of  the  State  of  New 
York,  Docket  Nos.  50-286  and  50-333, 
Indian  Point  Nuclear  Generating  Unit 
No.  3,  Westchester  County,  New  York, 
and  James  A.  FitzPatrick  Nuclear 
Power  Plant,  OsMrego  County,  New 
York 

Date  of  amendments  request: 
September  16, 1994 
Brief  description  of  amendments:  The 
proposed  amendments  would  revise 
Section  6.0  (Administrative  Controls)  of 
the  Technical  Specifications  of  both 
facilities  to  reflect,  in  part,  licensee 
management  changes.  Specifically,  the 
title  of  Executive  Vice  President-Nuclear 
Generation  is  being  changed  to 
Executive  Vice  President  and  Chief 
Nuclear  Officer  and  a  new  position. 

Vice  President  Regulatory  Affairs  and 
Special  Projects,  which  will  report  to 
the  Executive  Vice  President  and  Chief 
Nuclear  Officer,  is  being  established.  In 
addition,  the  list  of  Safety  Review 
Committee  (SRC)  members  is  being 
deleted  and  replaced  with  a  description 
of  SRC  membership  requirements, 
including  individual  qualifications. 
Each  SRC  member,  including  the 
alternates,  will  have  to  be  approved  by 
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the  Executive  Vice  President  and  Chief 
Nuclear  Officer. 

Date  of  publication  of  individual 
notice  in  Federal  Register :  September 

30. 1994  (59  FR  50021) 

Expiration  date  of  individual  notice: 

October  31, 1994 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 

100  Martine  Avenue,  White  Plains,  New 
York  10601  and  the  Penfield  Library, 
State  University  of  New  York,  Oswego, 
New  York  13126. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  YorkDate  of 
application  for  amendment:  September 

29. 1994 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise 
Section  4.4  of  the  Indian  Point  Nuclear 
Generating  Unit  No.  3  Power  Plant 
Technical  Specifications.  Specifically, 
TS  4.4.E.1  would  be  revised  to  allow  a 
one-time  extension  to  the  30-month 
interval  requirement  for  leak  rate  testing 
of  Residual  Heat  Removal  (RHR) 
containment  isolation  valves  AC-732, 
AC-741,  AC-MOV-743,  AC-MOV-744. 
and  AC-MOV-1870.  A  one-time 
scheduler  exemption  from  plant  specific 
requirements  associated  with  10  CfpR 
Part  50,  Appendix  J,  Type  C  testing 
(local  leak  rate  test)  for  the  above  listed 
RHR  containment  isolation  valves  will 
be  processed  separately.  This  one-time 
extension  for  leak  rate  testing  of  the 
RHR  valves  would  defer  the  leak  rate 
testing  until  the  next  refueling  outage, 
when  the  RHR  system  can  be  removed 
from  service  as  required  by  current 
procedures. 

Date  of  publication  of  individual 
notice  in  Federal  Registen  October  5, 
1994 (59  FR  50777) 

Expiration  date  of  individual  notice: 
November  4, 1994 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  2,  Somervell 
County,  Texas 

Date  of  amendment  request: 
September  19, 1994 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  the  technical 
sjjecifications  for  Comanche  Peak  Steam 
Electric  Station  Unit  2  to  allow  a  one¬ 
time  extension  of  emergency  diesel 
generator  and  related  surveillance 
testing  from  18  to  24  months. 


Date  of  individual  notice  in  Federal 
Register:  September  30, 1 994  (59  FR 
50024) 

Expiration  dote  of  individual  notice: 
October  31, 1994 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.  O. 

Box  19497,  Arlington,  Texas  76019 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Statitm,  Units  1  and  2, 

Somervell  County,  Texas 

Date  of  amendment  request: 

September  19, 1994 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  the  18-month  surveillance 
requirements  of  the  technical 
specifications  for  certain  emergency 
core  cooling  system,  containment 
system,  and  plant  systems  to  eliminate 
the  restriction  that  these  surveillances 
be  performed  during  shutdown  or 
during  the  refueling  mode  or  cold 
shutdown.Date  of  individual  notice  in 
Federal  Register:  September  30, 1994 
(59  FR  50022) 

Expiration  date  of  individual  notice: 
October  31, 1994 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.  O. 
Box  19497,  Arlington,  Texas  76019 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 


impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  cf  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
February  18, 1994,  as  supplemented 
June  20, 1994 

Brief  description  of  amendments: 
These  amendments  allow  credit  to  be 
taken  for  bumup  of  spent  fuel 
assemblies  in  establishing  storage 
locations  within  the  spent  fuel  storage 
pool.  The  current  spent  fuel  storage  pool 
is  configured  to  store  fresh  fuel 
assemblies  with  a  maximum  radially 
average  enrichment  of  4.30  weight 
percent  (w/o)  U-235  in  a  two-out-of-four 
checkerboard  array.  These  amendments 
allow  for  three  distinct  storage  regions. 
Region  1  allows  storage  of  fresh  fuel 
assemblies  with  a  maximum  radially 
averaged  enrichment  equal  to  4.30  w/o 
U-235  in  a  checkerboard  configuration. 
Region  2  allows  storage  of  spent  fuel 
assemblies  in  a  three-out-of-four 
configuration.  Region  3  allows  storage  of 
spent  fuel  assemblies  in  every  location 
(four-out-of-four  configuration). 

Date  of  issuance:  September  30, 
1994Effective  date:  September  30, 1994 

Amendment  Nos.:  82,  69,  and  54 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  April  13, 1994  (59  FR  17593) 
The  supplemental  letter  dated  June  20, 
1994,  responded  to  a  staff  request  for 
additional  information,  w'as  clarifying  in 
nature,  and  did  not  affect  the  staffs 
initial  no  significant  hazards 
determination.The  Commission’s 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  30, 1994.No  significant 
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hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix.  Arizona 
85004 

Arizona  Public  Service  Company,  et  aL, 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1, 2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
August  18, 1994 

Brief  description  of  amendments: 
These  amendments  revised  Technical 
Specification  6.9.1.10  to  add  the 
analytical  method  supplement  entitled 
“Calculative  Methods  for  the  CE  Large 
Break  LOCA  Evaluation  Model  for  the 
Analysis  of  CE  and  W  Designed  NSSS,” 
CENPD-132,  Supplement  3-P-A,  dated 
June  1985.  This  TS  contains  the  list  of 
analytical  methods  used  to  determine 
the  Palo  Verde  Nuclear  Generating 
Station  core  operating  limits. 
Additionally,  the  existing  references  to 
earlier  versions  of  CENPE)-132,  and  the 
associated  approval  letters  are  deleted. 

Date  of  issuance:  October  7, 1994 

Effective  date:  October  7, 1994 

Amendment  Nos.:  83,  70,  and  55 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  6, 1994  (59  FR 
46069)  The  Commission’s  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  7, 1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Boom 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road.  Phoenix.  Arizona 
85004 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  IllinoisDocket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  application  for  amendments: 
July  6, 1994 

Brief  description  of  amendments:  The 
NRC  previously  approved  the 
application  of  steam  generator  tube 
sleeving  technologies  through  the 
reference  of  specific  vendor  technical 
reports.  These  amendments  remove 
specific  vendor  technic.al  report 
references  and  replace  them  with 
references  to  the  generic  repbrts. 

Date  of  issuance:  Septemoer  29, 1994 

Effective  date:  September  29, 1994 


Amendment  Nos.:  64,  64,  55,  and  54 
Facility  Operating  License  Nos.  NPF- 
37.  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  3, 1994  (59  FR  39582) 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  29, 1994. 

No  significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Boom 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  P.O.  Box  434, 
Byron.  Illinois  61010;  for  Braidwood, 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian 
PointNuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of'application  for  amendment: 
August  11, 1994 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Specification  Section  6.5.1,  Station 
Nuclear  Safety  Committee  (SNSC),  to 
change  the  designation  of  the  SNSC 
Chairman  and  to  clarify  the  maximum 
number  of  alternate  members  allowed 
for  quorum  purposes. 

Date  of  issuance:  October  3, 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  177 
Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  31, 1994  (59  FR  45002) 
The  Coihmission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  3, 1994.No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Boom 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Consumers  Power  Company,  Docket 
No.  50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan 

Date  of  application  for  amendment: 
June  11, 1993,  as  supplemented  July  1, 
1993,  and  August  11, 1994. 

Brief  description  of  amendment:  The 
amendment  add  acceptance  criteria  for 
the  electric  and  diesel  fire  pumps  based 
on  Emergency  Core  Cooling  System 
performance  requirements  and  removes 
a  portion  of  the  fire  protection 
requirements  from  the  Technical 
Specifications. 

Date  of  is.suance:  September  30, 1994 


Effective  date:  September  30, 1994 
Amendment  No.:  114 
Facility  Operating  License  No.  DPR-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  7, 1993  (58  FR  36432). 

The  July  1, 1993,  and  August  11, 1994, 
letters  provided  clarifying  information 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  staffs  proposed 
no  significant  hazards  considerations 
findings.  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  30, 1994. No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Boom 
location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey, 
Michigan  49770. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
May  24, 1994,  as  supplemented  August 
4  and  September  8, 1994 
Brief  description  of  amendments:  The 
amendments  transfer  the  boron 
concentration  in  Technical 
Specification  (TS)  3.9.1  for  the  reactor 
coolant  system  and  the  refueling  canal 
during  MODE  6,  and  the  boron 
concentration  in  TS  4.7.13.3  for  the 
spent  fuel  pool  from  the  TS  to  the  Core 
Operating  Limits  Report  (COLR).  The 
associated  Bases  to  the  TS  are  also 
changed.  The  application  is  submitted 
in  response  to  the  guidance  in  Generic 
Letter  88-16  which  addresses  the 
transfer  of  fuel  cycle-specific  parameter 
limits  fi-om  the  TS  to  the  COLR. 

Date  of  issuance:  October  7, 1994 
Effective  date:  To  be  implemented 
within  30  days  from  the  date  of  issuance 
Amendment  Nos.:  125  and  119 
Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  31, 1994  (59  FR  45022) 
The  August  4  and  September  8, 1994 
supplemental  submittals  provided 
clarifying  information  which  did  not 
affect  the  initial  no  significant  hazards 
determination.  The  Commission’s 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  7, 1994.  No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 
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Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
May  24, 1994  as  supplemented  August 
4  and  September  8, 1994. 

Brief  description  of  amendments:  The 
amendments  transfer  the  boron 
concentration  values  in  TS  3.9.1  for  the 
reactor  coolant  system  and  the  refueling 
canal  during  MODE  6,  and  the  horon 
concentration  value  in  TS  3/4.9.12  for 
the  spent  fuel  pool  from  the  TS  to  the 
Core  Operating  Limits  Report  (COLR). 
The  application  is  submitted  in 
response  to  the  guidance  in  Generic 
Letter  88-16  which  addresses  the 
transfer  of  fuel  cycle-specific  parameter 
limits  from  the  TS  to  the  COLR. 

Date  of  issuance:  October  12, 1994 
Effective  date:  October  12, 1994 
Amendment  Nos.:  149  and  131 
Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  22, 1994,  59  FR  32228 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  12, 1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

GPU  Nuclear  Corporation,  et  al.. 

Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
May  12, 1994,  as  supplemented 
September  2, 1994 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  Sections  3.1  and  4.1  for 
Protective  Instrumentation,  the 
associated  bases,  and  tables  to  increase 
the  surveillance  test  intervals  and  add 
allowable  out-of  service  times.  The 
Technical  Specification  changes  will 
permit  specified  Channel  Tests  to  be 
conducted  quarterly  rather  than  weekly 
or  monthly.  The  amendment  will 
enhance  operational  safety  by  reducing 
(1)  the  potential  for  inadvertent  plant 
scrams,  (2)  excessive  test  cycles  or 
equipment,  and  (3)  the  diversion  of 
plant  personnel  and  resources  on 
unnecessary  testing. 

Two  additional  technical  changes 
have  been  incorporated.  The  frst  change 
involves  extending  the  Channel 
Calibration  interval  for  Average  Power 
Range  Monitor.  The  second  change 
would  add  a  quarterly  Channel 


Calibration  requirement  for  High 
Drywell  Pressure  (for  Core  Cooling)  and 
Turbine  Trip  Scram  Instrumentation. 

Editorial  changes  have  been 
incorporated  in  Instrumentation 
Sections  3.1  and  4.1  to  provide  clarity 
and  consistency. 

Date  of  issuance:  October  11, 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  90 
days. 

Amendment  No.:  171 
Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  22, 1994  (59  FR  32228). 
The  September  2, 1994,  submittal 
provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.The 
Commission’s  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  11, 1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753. 

Florida  Power  and  Light  Company,  et 
al..  Docket  No.  50-335  St.  Lucie  Plant, 
Unit  No.  1,  St.  Lucie  County,  Florida 

Date  of  application  for  amendments: 
February  22, 1994 

Brief  description  of  amendments:  This 
amendment  modifies  the  minimum 
stored  borated  water  inventory 
requirements  for  Operational  Modes  1 
through  4  by  revising  Figure  3.1-1  and 
Limiting  Condition  for  Operation  3. 1.2.8 
of  the  unit  Technical  Specifications 
(TS).  The  associated  bases  for  TS  3/4.1.2 
are  also  revised  to  reflect  the  bounding 
borated  water  makeup  volumes,  as  a 
function  of  boric  acid  concentration, 
which  define  the  proposed  inventory 
requirements. 

Date  of  issuance:  October  7, 1994 
Effective  date:  October  7, 1994 
Amendment  No.:  129 
Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  March  30, 1994  (59  FR  14888) 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  7, 1994No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 


Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
July  19, 1994 

Brief  description  of  amendments:  The 
amendments  relocate  certain  cycle- 
specific  parameter  limits  from  the 
Technical  Specifications  to  the  Core 
Operating  Limits  Report. 

Date  of  issuance:  October  12, 1994 
Effective  date:  October  12, 1994 

Amendment  Nos.  167  and  16lFacility 
Operating  Licenses  Nos.  DPR-31  and 
DPR-41:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  3, 1994  (59  FR  39587) 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  12, 1994No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199. 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
June  18, 1993,  as  supplemented  on 
December  17, 1993,  and  May  5, 1994. 

Brief  description  of  amendment:  The 
amendment  would  revise  the  Technical 
Specifications  (TS)  by  clarifying  TS 
wording  for  the  Low  Pressure  Coolant 
Injection  (LPQ)  and  Containment  Spray 
modes  of  the  Residual  Heat  Removal 
(RHR)  system  to  assure  consistency  with 
requirements  of  DAEC  Updated  Safety 
Analysis  Report. 

Date  of  issuance:  October  4, 1994 
Effective  date:  date  of  issuance  to  be 
implemented  within  90  days  of 
issuance. 

Amendment  No.:  200 
Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  July  20, 1994  (59  FR  37074). 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  4, 1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  E.,  Cedar  Rapids, 
Iowa  52401. 
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North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50>443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  February 
26, 1993  (License  Amendment  Request 
93-01),  as  modified  by  letter  dated 
March  11, 1994,  and  April  7, 1993 
(License  Amendment  Request  93-02),  as 
modified  by  letter  dated  February  24, 
1994. 

Description  of  amendment  request: 
This  amendment  revises  the  Appendix 
A  Technical  Specifications  relating  to 
the  operability  requirements  for  the 
primary  component  cooling  water 
(PCCW)  system,  the  service  water  (SW) 
system,  and  the  ultimate  heat  sink 
(UHS).  The  amendment  redefines  the 
requirements  for  operable  PCCW  and 
SVV  systems  and  combines  the  technical 
specification  requirements  for  the  SW 
system  and  the  UHS.  The  changes  affect 
Technical  Specification  sections  3/4  7.3, 
3/4.7.4,  and  3/4.7.5. 

Dote  of  issuance:  October  5, 1994 

Effective  date;  October  5, 1994 

Amendment  No.:  32 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notices  in  Federal 
Register  April  28. 1993  (58  FR  25860) 
June  23. 1993  (58  FR  34082).  North 
Atlantic’s  letters  dated  March  11, 1994 
and  February  24, 1994,  provide 
additional  clarifying  information  related 
to  risk  calculations  but  neither  letter 
changes  the  initial  proposed  no 
significant  hazards  consideration 
determinations.  The  Commission’s 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  5, 1994.No  significant  hazards 
consideration  comments  received;  No. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street,  Exeter,  NH  03833. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
May  6. 1994,  as  supplemented  August 
16. 1994. 

Brief  description  of  amendment:  The 
amendment  modifies  the  Limiting 
Conditions  for  Operation  (LCO)  for  the 
Millstone  Unit  2  Technical 
Specifications  (TS)  3.8.2.3  and  3.8.2.4 
and  the  Surveillance  Requirements  of 
TS  4.8.2.3.2.C.3.  These  changes  relate  to 
the  amperage  requirements  and  the 
charging  capability  of  the  DC 
distribution  systems. 

Date  of  issuance:  Octol)er  14, 1994 


Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  180 
Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  June  22, 1994  (59  FR  32232) 

The  August  16, 1994,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission’s 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  14, 1994.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 

Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
July  1. 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  associated  with  the  ' 
sump  recirculation  actuation  signal.  The 
changes  will  be  implemented  after  the 
installation  of  four  auctioneered  power 
supplies  in  the  Engineering  Safety 
Feature  Actuation  System  sensor 
cabinets. 

Date  of  issuance:  October  7, 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  179 
Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  17, 1994  (59  FR 
42342).  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  7, 1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich.  CT 
06360. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
April  23, 1994,  as  supplemented  August 
4. 1994 


Brief  description  of  amendments:  The 
amendments  modify  the  requirement  for 
individuals  filling  certain  plant 
management  positions  to  hold  a  Senior 
Reactor  Operator  (SRO)  license.  The 
amendments  require  that  only  the 
Superintendent  -  Operations  or  the 
Assistant  Superintendent  -  Operations 
hold  an  SRO  license. 

Date  of  issuance:  September  30, 1994 
Effective  date:  September  30, 
1994Amendment  Nos.  80  and  41 
Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  23, 1993  (58  FR  34086) 

The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  30, 

1994.No  significant  hazards 
consideration  comments  received;  No 
Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas 
Company ,Delmarva  Power  and  Light 
Company,  and  Atlantic  City  Electric 
Company ,Docket  No.  50-277,  Peach 
Bottom  Atomic  Power  Station,Unit  No. 
2,  York  County,  Pennsylvania 

Date  of  application  for  amendment: 
May  13, 1994,  as  supplemented  by  letter 
dated  August  28, 1994 
Brief  description  of  amendment:  This 
amendment  allows  a  one-time  schedular 
extension  of  the  second  Type  A 
Containment  Integrated  Leakage  Rate 
Test  10-year  service  period  and  an 
extended  interval  between  Type  A  tests. 
Date  of  issuance:  September  30, 1994 
Effective  date:  September  30, 1994 
Amendment  No.:  196 
Facility  Operating  License  No.  DPR- 
44:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  June  22, 1994  (59  FR  32235) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  30, 

1994. No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg.  Pennsylvania  17105. 
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Philadelphia  Electric  Compaiiy,  Public 
Service  Electric  and  Gas 
Company ,Delmarva  Power  and  Light 
Company,  and  Atlantic  City  Electric 
Company,Docket  Nos.  50-277  and  50- 
278,  Peach  Bottom  Atomic  Power 
Station, Unit  Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
June  9, 1994,  as  supplemented  by  letter 
dated  September  23, 1994. 

Brief  description  of  amendments: 

These  amendments  revise  the  Technical 
Specifications  (TS)  surveillance 
requirements  for  scram  insertion  times. 
The  changes  make  the  TS  similar  to 
those  described  in  NUREG-1433, 
“Standard  Technical  SpeciHcations 
General  Electric  Plants,  BWR/4,” 

Date  of  issuance:  September  30, 1994 
Effective  date:  September  30, 1994 
Amendments  Nos.:  197  and  200 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register.  July  20, 1994  (59  FR  37080) 

The  September  23, 1994  letter  provided 
clarifying  information  that  deletes 
language  specifying  the  location  for 
scram  time  acceptance  criteria  and  did 
not  change  the  initial  proposed  no 
signiHcant  hazards  consideration.  The 
Commission’s  related  evaluation  of  the 
amendments  is  contained  in  a 
SafetyEvaluation  dated  September  30, 
1994.No  signihcant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Boom 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York  Date  of 
application  for  amendment:  November 
17, 1993,  as  supplemented  August  9, 
1994 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TSs)  to  incorporate  an 
instrument  calibration  “allowable 
value”  format  instead  of  the  previous 
“setting  limit”  format.  Instrumentation 
requiring  speciHc  value  changes  in  the 
TSs  included: 

(1)  The  overpressure  protection 
system  (OPS)  actuation  curve  (TS  Figure 
3.1.A-3). 

(2)  The  minimum  refueling  water 
storage  tank  (RWST)  water  volumes  and 
low  level  alarm  settings  (spedHed  in  TS 
Section  3.3.A).  In  addition  the  RWST 


level  indicating  switch  calibration 
frequency  (spedfied  in  TS  Table  4.1-1) 
was  changed  frum  once  every  18  months 
to  once  every  6  months. 

(3)  The  control  room  ammonia  and 
chlorine  toxic  gas  instrument  settings 
(spedfred  in  TS  Section  3.3.H). 

(4)  The  containment  pressure  high 
and  high-high  engii^red  safety  features 
instrument  settings  (spedfied  in  TS 
Table  3.5.1).(5) 

The  main  steam  flow  engineered 
safety  features  instrument  settings 
(spedfied  in  TS  Table  3.5.1). 

In  addition,  the  TS  Bases  for 
protective  instrumentation  limiting 
safety  system  settings  (s|}edfied  in  TS 
Section  2.3)  were  revised  to  clarify  the 
description  on  constants  K  through  K« 
which  are  used  in  the  overtemperature 
delta-temperatiue  and  overpower  delta- 
temperature  settings. 

Date  of  issuance:  October  7, 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  prior  to 
restart  from  the  current  outage. 
Amendment  No.:  154 
Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  December  22, 1993  (58  FR 
67860)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  7, 1994.  No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Boom 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
July  25, 1994 

Brief  description  of  amendment:  The 
Technical  Specifications  amendment 
revised  Table  3.6-1  (Non-Automatic 
Containment  Isolation  Valves  Open 
Continuously  or  Intermittently  for  Plant 
Operation)  and  Table  4.4-1 
(Containment  Isolation  Valves)  to  delete 
valves  SI-1833A  and  B  and  add  valves 
SI-MOV-1835A  and  B.  The  valves  being 
deleted  no  longer  perform  a 
containment  isolation  function  as  a 
result  of  a  modification  which  removed 
the  boron  injection  tank.  The  valves 
being  added  are  needed  for  testing  the 
safety  injection  pumps. 

Date  of  issuance:  October  5, 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  152  * 


Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  17, 1994  (59  FR  42346) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  5, 1994 .No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Boom 
location:  White  Plains  Public  Library, 

100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  Coimty,  New  York 
Date  of  application  for  amendment: 
August  4, 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  fuel  oil 
availability  requirements  for  the 
Emergency  Diesel  Generators  (EDGs) 
from  Section  3.7  of  the  Technical 
Specifications  (TSs).  This  TS  change 
requires  that  30,026  gallons  of  fuel  oil 
be  available  onsite  in  addition  to  the  oil 
in  the  EDG  storage  tanks.  Specification 

3.7. F.4  is  also  being  changed  to  require 
a  total  of  7056  gallons  of  fuel  in  the  EDG 
fuel  oil  storage  tanks.  In  addition, 
administrative  changes  will  remove  the 
word  “available”  from  the  phrase  ”... 
gallons  of  fuel  available...”  in  Section 

3.7. A.5  (for  the  individual  storage  tanks) 
to  avoid  confusion  regarding  the  amount 
of  usable  fuel  in  the  tanks. 

Date  of  issuance:  October  7, 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  153 
Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  31, 1994  (59  FR  45031) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  7, 1994.No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Boom 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York  Date  of 
application  for  amendment:  August  4, 
1994 

Brief  description  of  amendment:  The 
amendment  revises  Sections  3.4  and  3.5 
of  the  Technical  Specifications  (TSs). 
The  TS  Section  3.4  revision  reduces  the 
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meiximum  allowable  percent  of  rated 
power  associated  with  inoperable  Main 
Steam  Safety  Valves  (MSSVs).  This 
change  modifies  Table  3.4-1  and  the 
associated  basis  such  that  the  maximum 
power  level  allowed  for  operation  with 
inoperable  MSSVs  is  below  the  heat 
removing  capability  of  the  operable 
MSSVs.  The  TS  Section  3.5  revision 
corrects  administrative  errors  in  the 
action  statements  associated  with  Items 
2.a  and  2.c  of  Table  3.5-4.  Additionally, 
the  changes  to  Item  2.b  of  Table  3.5-3 
and  Item  2.b  of  Table  3.5-4  clarify  the 
action  statements  associated  with 
inoperable  high  containment  pressure 
(Hi-Hi  Level)  instrumentation. 

Date  of  issuance;  October  3, 1994 
Date  of  issuance:  October  3, 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  151 
Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  31, 1994  (59  FR  45031) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  3, 1994.No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  White  Plains  Public  Library, 

100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
OhioDate  of  application  for 
amendment:  ^ptember  3, 1992,  as 
supplemented  on  August  22, 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  include  the  maximum 
allowable  steam  generator  level  as  a 
variable  limit  based  on  the  plant’s  mode 
of  operation  for  Modes  1-4  and  to 
include  additional  shutdown  margin 
requirements  in  Mode  3.  The  amount  of 
main  steam  superheat,  the  status  of  the 
main  feedwater  pumps,  and  the  status  of 
the  Steam  and  Feedwater  Rupture 
Control  System  were  considered  in 
determining  the  appropriate  limits  for 
the  maximum  allowable  steam  generator 
level. 

Date  of  issuance:  October  7, 1994 
Effective  date:  October  7, 1994 
Amendment  No.  192 
Facility  Operating  License  No.  NPF-3. 
This  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  28, 1992  (57  FR 


48830)  The  August  22, 1994,  submittal, 
provided  additional  supplemental 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  7, 1994.No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Boom 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
OhioDate  of  application  for 
amendment:  March  30, 1994 

Brief  description  of  amendment: 

Revise  T.S.  to  increase  the  required 
boration  flowrate  in  the  event  the 
required  shutdown  margin  is  not  met; 
increase  the  applicable  minimum  boron 
concentration  and/or  volume 
requirements:  revise  the  applicable 
Action  statements  and  surveillance 
requirements,  and  propose  several 
administrative  and  editorial  changes. 
Date  of  issuance:  September  29, 1994 
Effective  date:  date  of  issuance,  to  be 
implemented  within  90  days 
Amendment  No.  191 
Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25, 1994  (59  FR  27067) 

The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  29, 

1994.No  significant  hazards 
consideration  comments  received:  No 
Local  Public  Document  Boom 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
November  15, 1993 
Brief  description  of  amendments:  The 
amendments  revise  the  Comanche  Peak 
Steam  Electric  Station  Units  1  and  2 
technical  specifications  by  increasing 
the  maximum  permitted  power  at  which 
the  post-refueling  power  ascension 
reactor  coolant  system  flow  verification 
can  be  performed. 

Date  of  issuance:  October  7, 1994 
Effective  date:  October  7, 1994,  to  be 
implemented  within  30  days  of 
issuance. 


Amendment  Nos.:  Unit  1  - 
Amendment  No.  30;  Unit  2  - 
Amendment  No.  15 
Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  13, 1994  (59  FR  17606) 

The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety- 
Evaluation  dated  October  7, 1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 

Box  19497,  Arlington,  Texas  76019. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  March 
28, 1994 

Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  by  deleting  reference  to  a 
large  break  LOCA  analysis  methodology 
that  is  no  longer  applicable,  and  adding 
reference  to  an  approved  steamline 
break  analysis  methodology. 

Date  of  issuance:  October  5, 1994 
Effective  date:  October  5, 1994,  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  28;  Unit  2  - 
Amendment  No.  14 
Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  July  20, 1994  (59  FR  37088) 

The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  5, 1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 

Box  19497,  Arlington,  Texas  76019. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  April  25, 
1994 

Brief  description  of  amendments:  The 
amendments  revise  the  TS  Surv'eillance 
Requirement  4.8.1. 1.2  to  allow  “slow 
starts’’  of  the  emergency  diesel  generator 
(EDG)  instead  of  “fast  starts”  during  the 
monthly  surveillance.  A  “fast  start”  is 
still  required  to  be  performed  at  least 
once  every  184  days.  These  changes  are 
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expected  to  improve  EDG  availability 
and  reliability. 

Date  of  issuance:  October  6, 1994 
Effective  date:  October  6, 1994,  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  29;  Unit  2  - 
Amendment  No.  15 
Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  3, 1994  (59  FR  39599) 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  6, 1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 

Box  19497,  Arlington,  Texas  76019. 

Virginia  Electric  and  Power  Company, 
et  al..  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
April  15, 1994 

Brief  description  of  amendments:  The 
amendments  modify  the  pressure/ 
temperature  operating  limitations 
during  heatup  and  cooldown  and  the 
Low  Temperature  Overpressure 
Protection  System  pressure  setpoints 
and  enabling  temperatures  for  Units  1 
and  2.  The  proposed  changes  include 
revised  Limiting  Conditions  for 
Operation,  Action  Statements,  and 
Surveillance  Requirements  for  the 
power-operated  relief  valves  and  block 
valves  to  address  the  concerns 
discussed  in  NRC  Generic  Letter  90-06. 
The  proposed  changes  also  include 
several  editorial/administrative  changes. 
Date  of  issuance:  October  5, 1994 
Effective  date:  October  5, 1994 
Amendment  Nos.:  189  and  170 
Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  25, 1994  (59  FR  27069) 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  5, 1994No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 


Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee 
NuclearPower  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 

May  26, 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Kewaunee 
Nuclear  Power  Plant  (KNPP)  Technical 
Specification  (TS)  Sections  2.3,  3.6,  and 
4.6,  by  correcting  minor  typographical 
errors  and  format  inconsistencies.  These 
changes  are  being  made  as  a  part  of  the 
licensee’s  ongoing  effort  to  revise  each 
section  of  the  KNPP  TS  to  achieve  a 
consistent  format  and  to  convert  the 
entire  document  to  Word  Pei  feet.  In 
addition,  changes  to  the  basis  for  TS 
Sections  2.3,  3.6,  and  4.6  have  been 
made. 

Date  of  issuance:  September  29, 1994 
Date  of  issuance:  September  29, 1994 
Effective  date:  date  of  issuance,  to  be 
implemented  within  30  days 
Amendment  No.:  Ill 
Facility  Operating  License  No.  DPR- 
43.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  3, 1994  (59  FR  39601) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  29, 

1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Boom 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
May  30, 1991,  as  supplemented  May  7, 
1993,  and  April  28, 1994. 

Brief  description  of  amendments: 
These  amendments  revised  Technical 
Specifications  15.3.1.A.5  and  15.3.15, 
and  Table  15.4.1-1  and  15.4.1-2.  The 
changes  specified  more  stringent 
limiting  conditions  for  operation  and 
surveillance  requirements  for 
pressurizer  power-operated  relief  valves 
and  block  valves.  These  changes  were 
proposed  to  conform  to  the  NRC’s  plan 
for  resolution  of  Generic  Issue  70, 
“Power-Operated  Relief  Valve  and 
Block  Valve  Reliability,’’  and  Generic 
Issue  94,  “Additional  Low-Temperature 
Overpressure  Protection  for  Light  Water 
Reactors,”  as  conveyed  in  Generic  Letter 
90-06.  Other  related  changes  were  also 
made. 

Date  of  issuance:  September  30, 1994 

Effective  date:  September  30, 1994,  to 
be  implemented  within  90  days. 


Amendment  Nos.:  155  &  159 
Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  28, 1993  (58  FR  16233). 
The  May  7, 1993,  and  April  28, 1994, 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination.The  Commission’s 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  30, 1994.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Boom 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses  And  Final 
Determination  Of  No  Significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Public  Announcement  Or  Emergency 
t^rcumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission’s  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission’s  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee’s  facility 
of  the  licensee’s  applic.ation  and  of  the 
Commission’s  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 


53854 


Federal  Register  /  Vol.  59.  No.  206  /  Wednesday,  October  26,  1994  /  Notices 


telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant’s  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  hern  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect -to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 


at  the  local  public  document  room  for 
the  particular  facility  involved. 

The  Commission  is- also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
November  25,  1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  emd  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  interveption  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
propexty,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and’ cross-examine 
w'itnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory'  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
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addressed  to  (Project  Director): 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  speciHed  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Arizona  Public  Service  Company,  et  al.. 
Docket  No.  STN  50-529,  Palo  Verde 
Nuclear  Generating  Station,  Unit  No.  2, 
Maricopa  County,  Arizona 

Date  of  amendment  for  amendment: 
October  9, 1994,  as  supplemented  by 
letter  dated  October  12, 1994 

Brief  description  of  amendment:  The 
propo^  amendment  would  modify 
Technical  Specification  (TS)  4.8.2. l.e, 
“DC  Sources  -  Operating”  to  specify  that 
the  provisions  of  TS  4.0.1  and  4.0.4  are 
not  applicable  to  the  battery  capacity 
requirements  until  entry  into  Mode  4 
coming  out  of  the  fifth  refueling  outage 
or  upon  any  deep  discharge  cycle  of  the 
battery.  The  amendment  was  requested 
on  an  emergency  basis  so  that  the 
licensee  could  declare  the  Unit  2 
batteries  operable  based  upon  the 
current  capacities  of  the  batteries 
without  having  to  satisfy  the 
surveillance  requirement  of  TS  4.8.2.1.e. 
The  licensee  will  thus  be  able  to  change 
modes  and  start  up  from  the  current 
mid-cycle  steam  generator  inspection 
outage. 

Date  of  issuance:  October  13, 1994 

Effective  date:  October  13, 1994 

Amendment  No.:  71 

Facility  Operating  License  No.  NPF- 
51:  The  amendment  revised  the 
Technical  Specifications-Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration: 
No.The  Commission’s  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  October  13, 1994. 

Local 

Public  Document  Room  location: 
Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004 


Attorney  for  licensee:  Nancy  C.  Loftih, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999 
NRC  Project  Director:  Theodore  R. 
Quay 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County ,North 
Carolina 

Date  of  application  for  amendments: 
September  9, 1994 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  (TS)  to  revise  the 
frequency  for  verifying  the  position  of 
the  drywell-suppression  chamber 
vacuum  breakers  when  a  valve  position 
indicator  is  inoperable  from  at  least 
once  every  72  hours  to  at  least  once 
every  14  days. 

Date  of  issuance:  October  5, 1994 
Effective  date:  October  5, 1994 
Amendment  Nos.:  172  and  203 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revise  the 
Technical  Specifications.Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  Yes. 
(59  FR  47648  dated  September  16, 1994) 
That  notice  provided  an  opportunity  to 
submit  comments  on  the  Commission’s 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  for  a  hearing  by  October  3, 
1994,  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  determination,  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  The  Commission’s 
related  evaluation  of  the  amendments 
and  final  no  significant  hazards 
consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
October  5, 1994. 

Local  Public  Document  Boom 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Librarj',  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  Mr.  Mark  S. 
Calvert,  Associate  General  Counsel. 
Carolina  Power  &  Light  Company, 
Brunswick  Steam  Electric  Plant,  P.  O. 
Box  10429,  Southport,  North  Carolina 
28461 

NRC  Project  Director:  Michael  L. 
Boyle 


Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458,  River  Bend  Station,  Unit  1, 

West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 

September  12, 1994,  as  supplemented 
September  30, 1994. 

Brief  description  of  amendment:  The 
amendment  revises  technical 
specification  3/4.2.2,  “APRM 
Setpoints,”  to  permit  operation  in 
accordance  with  the  Boiling  Water 
Reactor  Owners’  Group  (BWROG) 
guidelines  on  improved  BWR  thermal- 
hydraulic  stability. 

Date  of  issuance:  October  7, 1994 
Effective  date:  October  7, 1994 
Amendment  No.:  75 
Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications.  Public 
comments  requested  to  proposed  no 
significant  hazards  consideration:  Yes, 
September  21, 1994  (59  FR  48456).  The 
Commission’s  related  evaluation  of  the 
amendment,  and  final  determination  of 
no  significant  hazards  consideration  are 
contained  in  a  Safety  Evaluation  dated 
October  7, 1994.Attomey  for  the 
licensee:  Mark  Wetterhahn,  Esq., 
Winston  &  Strawn,  1400  L  Street,  NW., 
Washington,  D.C.  20005 
Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 
NRC  Project  Director:  William  D. 
Beckner 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  October,  1994. 

For  The  Nuclear  Regulatory  Commission 

Steven  A.  Varga. 

Director,  Division  of  Reactor  Projects  -  //// 
Office  of  Nuclear  Reactor  Regulation 
(Doc.  94-26422  Filed  10-25-95;  8:45  am) 
BILLING  CODE  7590-01-F 


[Docket  Nos.  50-325  and  50-324 

Carolina  Power  &  Light  Company  et  al. 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2;  Issuance  of  Director’s 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation  (NRR),  has  issued  a 
Director’s  Decision  concerning  a 
Petition  dated  October  14, 1993,  filed 
pursuant  to  10  CFR  2.206,  on  behalf  of 
the  National  Whistleblower  Center 
(NWC),  the  Coastal  Alliance  for  a  Safe 
Environment  (CASE),  and  Mr.  Charles 
A.  Webb,  requesting  that  actions  be 
taken  regarding  the  Brunswick  Steam 
Electric  Plant  (Brunswick),  Units  1  and 
2.  of  the  Carolina  Power  &  Light 
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Company  (CP&L  or  the  Licensee).  The 
Petition  requested  that  (1)  the  NRC  staff 
enter  into  a  confidentiality  agreement 
with  NWC  to  facilitate  the  release  of 
additional  information;  (2)  the  NRC 
immediately  require  the  Licensee  to 
state  whether  it  has,  in  fact,  known 
about  cracks  in  the  reactor  core  shroud 
since  at  least  1984;  and  (3)  the 
Commission’s  Office  of  Investigations 
determine  whether  CP&L  management 
engaged  in  criminal  wrongdoing, 
commencing  in  1984,  when  CP&L  is 
alleged  to  have  failed  to  report  the 
existence  of  cracks  in  the  core  shroud  to 
the  NRC.  The  Petition  also  requested  an 
immediate  suspension  of  the  operating 
license  for  Brunswick  pending  the 
criminal  investigation. 

The  Petitioners  based  their  request  on 
allegations  that  (1)  the  Licensee  falsely 
asserted  to  the  NRC  and  to  the  public 
that  cracks  in  the  reactor  shroud  were 
but  recently  discovered,  and  the 
Petitioners  contend  that  the  Licensee 
discovered  the  cracks  nine  years  earlier 
and  the  Licensee’s  management 
instructed  the  engineers  who  detected 
the  cracks  to  prepare  paperwork  that 
would  ensure  that  the  cracks  would  not 
be  reported  to  the  NRC;  (2)  this  alleged 
coverup  demonstrates  that  CP&L  does 
not  have  the  character  or  integrity  to 
operate  a  nuclear  facility  because  of  its 
unwillingness  to  rep>ort  significant 
safety  problems  to  the  NRC;  and  (3)  the 
Licensee  is  willing  to  take  unreasonable 
risks  with  the  health  and  safety  of  the 
public. 

The  Director  of  NRR  has  granted  in 
part  and  denied  in  part  the  Petitioner’s 
requests.  The  reasons  are  explained  in 
the  “Director’s  Decision  Under  10  CFR 
2.206”  (DD-94-09),  which  is  available 
for  public  inspection  and  copying  in  the 
Commi.ssion’s  Public  Document  Room 
at  2120  L  Street,  NW.,  Washington,  DC 
20037,  and  at  the  Licensee’s  local  public 
document  room  at  the  University  of 
North  Carolina  at  Wilmington,  William 
Madison  Randall  Library,  601  S.  College 
Road.  Wilmington,  NC  28403-3297. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission’s  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  for  in  10  CFR  2.206(c),  the 
Decision  wilt  become  the  final  action  of 
the  Commission  25  days  after  the  date 
of  issuance  unless  the  Commission  on 
its  own  motion  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  Maryland  this  19th  day 
of  October  1994. 


For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  94-26491  Filed  10-25-94;  8:45  ami 
BILUNG  CODE  7590-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Circular  A-135,  "Management  of 
Federal  Advisory  Committees’’ 

AGENCY:  Office  of  Management  and 
Budget,  Federal  Services  Branch. 

ACTION:  Issuance  of  0MB  Circular  A- 
135,  “Management  of  Federal  Advisory 
Committees’’  dated  October  5, 1994. 

SUMMARY:  This  Circular  outlines  the 
Administration’s  policy  of  controlling 
the  growth  of  Federal  advisory 
committees  through  an  annual  agency 
review  and  planning  process. 

The  Circular  requires  agencies  to 
report  annually  to  0MB  and  the  General 
Services  Administration’s  (GSA) 
Committee  Management  Secretariat  on 
initiatives  to  reduce  existing 
committees,  terminate  statutory 
committees  and  plans  to  establish  new 
advisory  committees  during  the  next 
fiscal  year. 

OMB  and  GSA  are  responsible  for 
reviewing  and  approving  agency  plans 
and  setting  agency  advisory  committee 
ceilings  that  maintain  the  President’s 
government-wide  advisory  committee 
reduction  goal  established  through 
Executive  Order  12838. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Mertens,  Federal  Services  Branch, 
Office  of  Management  and  Budget,  (202) 
395-5090. 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject;  Management  of  Federal 
Advisory  Committees 

1.  Purpose.  This  Circular  provides 
guidance  and  instructions  on  the 
management  of  Federal  advisory 
committees  and  requires  Executive 
(Departments  and  agencies  to  establish  a 
committee  planning  and  review  process. 

2.  Background.  On  February  10, 1993, 
the  President  signed  Executive  Order 
12838,  “Termination  and  Limitation  of 
Federal  Advisory  Committees,”  which 
requires  each  Executive  Department  and 
agency  to  reduce  the  number  of 
discretionary  committees  by  one-third. 
New  discretionary  advisory  committees 
are  subject  to  review  and  approval  by 
tbe  Director  of  OMB. 

On  June  28, 1994,  the  Vice  President 
issued  a  memorandum  reiterating 
Administration  policy  regarding  the 


maintenance  of  the  reduction  targets 
mandated  by  Executive  Order  12838,  as 
well  as  new  guidance  relating  to 
Executive  Branch  action  on  advisory 
committees  proposed  by  statute.  The 
Vice  President’s  memorandum  also 
called  for  additional  savings  in 
committee  costs  over  and  above  those 
achieved  under  E.0. 12838,  as 
recommended  by  the  National 
Performance  Review  (NPR), 

3.  Policy.  The  Administration  is 
committed  to  maintaining  advisory 
committees  as  a  way  of  ensuring  public 
and  expert  involvement  and  advice  in 
Federal  decision-making.  At  the  same 
time,  the  number  and  cost  of  advisory 
committees  must  be  carefully  managed. 
Advisory  committees  should  get  down 
to  the  public’s  business,  complete  it  and 
then  go  out  of  business. 

Agencies  should  review  and  eliminate 
advisory  committees  that  are  obsolete, 
duplicative,  low  priority  or  serve  a 
special,  rather  than  national  interest. 
New  advisory  committees  should  be 
established  only  when  essential  to  the 
attainment  of  clearly  defined  Executive 
Branch  priorities,  as  defined  by  E.O. 
12838,  and  when  they  will  not  exceed 
an  agency’s  advisory  committee  ceiling 
as  established  by  the  Executive  order’s 
reduction  requirement. 

The  Administration  will  generally  not 
support  the  establishment  of  new 
statutory  committees  or  legislative 
language  that  exempts  advisory 
committees  from  coverage  under  the 
Federal  Advisory  Committee  Aci 
(FACA).  In  addition,  each  agency 
should  make  a  concerted  effort  to  work 
with  its  Congressional  oversight 
committees  to  reduce  the  number  of 
existing  committees  required  by  statute. 

4.  Definitions.  For  purposes  of  this 
Circular,  definitions  for  “advisory 
committee.”  “agency,”  and  other  terms 
are  the  same  as  defined  in  GSA’s 
implementation  regulations  for  the 
Federal  Advisory  Committee  Act  (41 
CFR  Part  101-6).  In  addition: 

A  "non-discretionary  advisory  committee” 
is  an  advisory  committee  either  mandated  by 
Presidential  directive  or  by  statute  and  is 
subject  to  the  Federal  Advisory  Committee 
Act.  A  "non-discretionary  advisory 
committee”  mandated  by  statute  is:  (1) 
specifically  identified  by  name,  specific 
purpose  or  function  in  statute,  and  (2)  a 
committee  whose  creation  or  termination  is 
beyond  an  agency’s  legal  discretion. 

Advisory  committees  referenced  by  general 
(non-specific)  authorizing  language  or 
committee  report  language  will  not  be 
considered  “non-discretionary.”  In  addition, 
where  a  statute  requires  an  advisory 
committee  as  defined  above,  but  allows  for 
one  or  more  committees,  only  one  committee 
shall  lie  considered  to  be  required  by  statute. 
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5.  Required  Action.  Each  Executive 
Department  and  agency  shall  report  to 
0MB  annually  on  the  results  of  its 
efforts  to  maintain  discretionary 
committee  levels  required  by  E.O. 

12838,  and  other  actions  to  reduce  its 
inventory  of  non-discretionary  statutory 
committees.  This  submission  will  be 
used  by  the  Director  of  OMB  as  the  basis 
for  approving  requests  to  establish  new 
committees. 

(1)  Agency  advisory  committee 
management  plans  will  be  submitted  to 
OMB  and  GSA  each  year  and  include: 

(a)  performance  measures  used  to 
evaluate  each  committee’s  progress  in 
achieving  its  stated  goals  or  mission; 

(b)  plans  for  the  establishment  of  any 
new  advisory  committees  during  the 
coming  Hscal  year; 

(c)  a  summary  of  actions  taken  to 
ensure  the  advisory  committee 
reduction  goal  is  maintained;  and 

(d)  the  results  of  a  review  of  non- 
discretionary  advisory  committees  and 
plans  to  continue,  terminate  or  merge 
these  groups  through  legislation.  This 
will  include  a  list  of  those  committees 

.  established  by  specific  statutory 
authority  during  the  current  fiscal  year 
regardless  of  their  coverage  under  the 
F^eral  Advisory  Committee  Act. 

(2)  With  regard  to  non-discretionary 
advisory  committees  mandated  by 
statute,  the  agency  will  notify  GSA  of 
plans  to  establish  such  committees  prior 
to  filing  the  charter  required  by  section 
9(c)  of  the  Federal  Advisory  Committee 
Act.  Sudi  notification  will  provide  GSA 
with  at  least  10  working  days  to  review 
the  proposed  committee  charter  and 
advise  the  agency  of  its 
recommendations. 

6.  OMB  Responsibilities.  The  Office  of 
Management  and  Budget  shall: 

(a)  review  and  approve  agency 
advisory  committee  management  plans 
pursuant  to  Section  5  and  in  accordance 
with  the  Executive  order, 

(b)  set  advisory  committee  ceilings  for 
each  agency  within  the  government- 
wide  advisory  committee  reduction  goal 
established  by  the  Executive  order; 

(c)  work  with  agencies  to  control  the 
establishment  of  statutory  advisory 
committees  and  develop  legislation  to 
terminate  those  non-discretionary 
committees  which  are  no  longer 
necessary; 

(d)  ensure  that  relevant  legislation  is 
reviewed  consistent  with  OMB  Circular 
A-19;  and 

(e)  ensure  agencies  meet  the  cost 
reduction  target  recommended  by  the 
Vice  President’s  National  Performance 
Review. 

7.  GSA  Responsibilities.  The  General 
Services  Administration  shall  (in 
addition  to  its  responsibilities  under  the 


FACA  and  as  an  agency  under  Section 
5  above): 

(a)  prepare  required  justihcations  and 
recommendations  specified  in  Section  5 
for  each  advisory  committee  subject  to 
the  FACA  and  not  sponsored  by  another 
department  or  agency; 

(b)  assist  OMB  in  its  management  and 
oversight  of  advisory  committees, 
including  tracking  agency  compliance 
with  tlie  reduction  goals  specified  by 
E.O.  12838; 

(c)  develop  guidance,  specific 
reporting  formats  and  instructions  to 
implement  Section  5  of  this  Circular.  To 
the  extent  practicable,  new  reporting 
requirements  will  be  limited  to 
information  not  readily  available 
through  existing  sources  of  data; 

(d)  provide  recommendations  to  OMB 
and  each  agency  regarding  the 
continuance  or  management  of  advisory 
committees  as  required  by  Section  7(b) 
of  FACA,  which  mandates  an  annual 
comprehensive  review  of  all  advisory 
committees;  and 

(e)  implement  section  5(2)  of  this 
Circular. 

8.  Information  Contact.  Questions 
about  this  Circular  should  be  addressed 
to  the  Federal  Services  Branch  (202) 
395-5090.  Questions  concerning  the 
role  of  GSA  should  be  directed  to  the 
Committee  Management  Secretariat 
(202) 273-3556. 

9.  Termination  Review  Date.  This 
Circular  will  be  subject  to  review  two 
years  after  issuance. 

10.  Effective  Date.  This  Circular  is 
effective  upon  issuance. 

Alice  M.  Rivlin, 

Acting  Director. 

IFR  Doc.  94-26457  Filed  10-25-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
20642;  811-7382] 

Institutional  Government  Portfolio; 
Notice  of  Application 

October  20, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLICANT:  Institutional  Government 
Portfolio. 

RELEVANT  ACT  SECTION:  Order  requested 
under  Section  8(0. 

SUMMARY  Of  APPLICATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
he  an  investment  company. 


FILING  DATE:  The  application  was  filed 
on  September  30, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  14, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  1000  Louisiana,  Houston, 
Texas  77002-5098. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  A.  Wagman,  Law  Clerk,  at  (202) 
942-0654,  or  Barry  D.  Miller,  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations: 

1.  Applicant,  a  Massachusetts 
business  trust,  is  registered  as  an  open- 
end,  diversified  management 
investment  compiany.  On  December  16, 
1992,  applicant  registered  under  the 
Act.'  Applicant  has  not  registered  any 
securities  under  the  Securities  Act  of 
1933.  Transamerica  Fund  Management 
Company  is  applicant’s  investment 
adviser  (“Adviser”). 

2.  Applicant  is  established  as  a  master 
fund  in  a  master/ feeder  fund 
arrangement  with  Transamerica 
Institutional  U.S.  Securities  Trust  (the 
"Trust”),  the  sole  series  of  Transamerica 
Investment  Portfolios,  a  management 
investment  company  separately 
registered  under  the  Act.  Under  this 
arrangement,  the  Trust,  which  is  the 
feeder  fund,  invests  100%  of  its  assets 
in  applicant.  Transamerica  Investment 
Portfolios  has  also  filed  an  appUcation 
under  section  8(f)  to  deregister  under 
the  Act. 

3.  On  July  19, 1994,  applicant’s  Board 
of  Trustees  approved  a  plan  to  dissolve 


'  In  the  SEC's  records,  applicant  is  listed  as 
"Transamerica  Institutional  Government  Portfolio.'* 
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applicant  by  distributing  all  remaining 
assets,  after  payment  of  outstanding 
expenses,  to  the  Trust,  the  sole 
shareholder.  On  July  29, 1994,  the  date 
of  dissolution,  the  Trust  approved 
applicant’s  dissolution  in  accordance 
with  Massachusetts  law.  As  of  that  date, 
applicant  had  4,139  shares  outstanding. 
Upon  dissolution,  the  Trust  received  a 
cash  distribution  of  $19.94  per  share, 
representing  applicant’s  total  remaining 
net  assets  of  $82,532. 

4.  In  connection  with  the  liquidation, 
applicant  incurred  total  expenses  of 
$15,884,  representing  audit  fees,  legal 
fees,  and  organizational  expenses.  Such 
expenses  were  reimbursed  by  the 
Adviser  pursuant  to  a  voluntary  expense 
reimbursement  policy  in  effect  at  the 
time  of  the  liquidation. 

5.  Applicant  has  no  remaining  assets, 
liabilities,  or  shareholders.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  preceding.  Applicant  is 
not  now  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

6.  Applicant  intends  to  file  a 
certificate  of  dissolution  in  accordance 
with  the  laws  of  the  Commonwealth  of 
Massachusetts. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-26529  Filed  10-25-94;  8:45  ami 
BILLMG  CODE  8010-01-M 


pnvestment  Company  Act  Release  No. 
20641;  811-7268] 

Transameiica  Investment  Portfolios; 
Notice  of  Application 

October  20. 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC"). 

ACTION:  Notice  of  Application  for 
Eleregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLICANT:  Transamerica  Investment 
Portfolios. 

RELEVANT  ACT  SECTION:  Order  requested 
under  Section  8(0- 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 

DATES:  The  application  was  filed  on 
September  30, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  14, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  afiidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  1000  Louisiana,  Houston, 
Texas  77002-5098. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  A.  Wagman,  Law  Clerk,  at  (202) 
942-0654,  or  Barry  D.  Miller,  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  firom  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant,  a  Massachusetts 
business  trust,  is  registered  as  an  open- 
end,  diversified  management 
investment  company.  On  October  8, 
1992,  applicant  registered  under  the  Act 
and  filed  a  registration  statement  under 
the  Securities  Act  of  1933  to  issue  an 
indefinite  number  of  shares.  The 
registration  statement  was  declared 
effective  on  January  28, 1993,  and 
applicant  commenced  an  initial  public 
offering  of  its  securities  on  February  2, 

■  1993.  Transamerica  Fund  Management 
Company  is  applicant’s  investment 
adviser  (“Adviser"). 

2.  Applicant  is  established  as  a  series 
mutual  fund,  presently  comprising  only 
one  series.  Transamerica  Institutional 
U.S.  Securities  Trust  (the  “Trust”).  The 
Trust  serves  as  a  feeder  fund  in  a 
master/feeder  fund  arrangement  with 
Institutional  Government  Portfolio  (the 
“Master  Fund”),  a  management 
investment  company  separately 
registered  under  the  Act.  Under  this 
arrangement,  the  Trust  invests  100%  of 
its  assets  in  the  Master  Fund.  The 
Master  Fund  has  also  filed  an 
application  under  section  8(f)  to 
deregister  under  the  Act. 

3.  On  July  19, 1994,  the  Trust’s  Board 
of  Trustees  approved  a  plan  to  dissolve 
the  Trust  by  redeeming  all  of  its  shares 
in  the  Master  Fund  and  distributing  all 
remaining  assets,  after  payment  of 
outstanding  expenses,  to  the  Adviser, 
the  sole  remaining  shareholder.  On  July 


29, 1994,  the  date  of  dissolution,  the 
Adviser  approved  applicant’s 
dissolution  in  accordance  with 
Massachusetts  law.  As  of  that  date, 
applicant  had  4,125  shares  outstanding. 
Upon  dissolution,  the  Adviser  received 
a  cash  distribution  of  $14.18  per  share, 
representing  applicant’s  total  remaining 
net  assets  of  $58,492. 

4.  In  connection  with  the  liquidation, 
applicant  incurred  total  expenses  of 
$42,372,  representing  audit  fees,  legal 
fees,  and  organizational  expenses.  Such 
expenses  were  reimbursed  by  the 
Adviser  pursuant  to  a  voluntary  expense 
reimbursement  policy  in  effect  at  the 
time  of  the  liquidation. 

5.  Applicant  has  no  remaining  assets, 
liabilities,  or  shareholders.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Neither 
applicant  nor  the  Trust  is  presently 
engaged  or  proposes  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of 
applicant’s  affairs. 

6.  Applicant  intends  to  file  a 
certificate  of  dissolution  in  accordance 
with  the  laws  of  the  Commonwealth  of 
Massachusetts. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-26528  Filed  10-25-94;  8:45  am) 
BILUNQ  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  64-064] 

National  Preparedness  for  Response 
Exercise  Program  (PREP) 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  PREP  Area  Exercise 
Schedule  for  1995, 1996  and  1997. 

SUMMARY:  The  Coast  Guard,  the 
Environmental  Protection  Agency 
(EPA),  the  Research  and  Special 
Programs  Administration  (RSPA),  and 
the  Minerals  Management  Service 
(MMS),  in  concert  with  the  states,  the 
oil  industry  and  concerned  citizens, 
held  a  workshop  on  May  19, 1994,  to 
discuss  the  proposed  Preparedness  for 
Response  Exercise  Program  (PREP)  Area 
exercise  schedule  and  the  scheduling 
process.  This  notice  publishes  the  final 
revision  of  the  Area  exercise  schedule 
for  1995, 1996,  and  1997,  and  solicits 
industry  members  to  lead  Area  exercises 
for  1995. 

DATES:  Industry  members  interested  in 
leading  the  Industry-led  Area  Exercises 
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should  submit  their  requests  directly  to 
the  USCG  or  EPA  On-^ene  Coordinator 
(OSC)  as  soon  as  possible,  but  no  later 
than  6  months  prior  to  the  proposed 
exercise  date  to  ensure  adequate 
planning  time.  Industry  members 
should  indicate  the  date  and  location  of 
the  exercise  which  they  are  interested  in 
leading.  Once  the  OSC  has  chosen  an 
industry  plan  holder  for  an  exercise,  the 
OSC  will  contact  the  National 
Scheduling  Coordinating  Committee 
(NSCC)  at  the  address  listed  below. 

ADDRESSES:  Commandant  (G-MEP-4). 
Room  2100,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW; 
Washington,  DC  20593-0001.  ATTN: 

Ms.  Karen  Sahatjian. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Karen  Sahatjian,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  Marine  Environmental 
Protection  Division,  (G-MEP-4),  (202) 
267-0746. 

SUPPLEMENTARY  INFORMATION: 
Background  Information 

The  Coast  Guard,  EPA,  RSPA,  and 
MMS  developed  the  National 
Preparedness  for  Response  Exercise 
Program  (PREP)  to  provide  guidelines 
for  compliance  with  the  Oil  Pollution 
Act  of  1990  pollution  response  exercise 
requirements  (33  U.S.C.  1321  ())).  One 
section  of  the  PREP  focuses  on  Area 
exercises,  which  are  designed  to 
evaluate  the  entire  response  mechanism 
in  a  given  Area  to  ensure  adequate 
pollution  response  preparedness.  The 
goal  of  the  P^P  is  to  conduct  20  Area 
exercises  per  year,  with  the  intent  of 
exercising  most  Areas  of  the  country 
over  a  three  year  period.  In  the  March 
25. 1994,  edition  of  the  Fedeial  Register 
(59  FR  14254),  the  Coast  Guard 
announced  the  May  19, 1994,  workshop 
to  discuss  the  scheduling  process,  and 
proposed  an  exercise  schedule  for  1995, 

1996,  and  1997.  This  notice  sets  forth 
the  scheduling  process  and  the  finalized 
exercise  schedule  for  1995, 1996,  and 

1997. 

Scheduling  Process 

The  Area  exercise  scheduling  process 
is  as  follows: 


1.  The  National  Scheduling 
Coordinating  Committee  (NSCC), 
comprised  of  representatives  of  the 
Coast  Guard,  EPA,  RSPA,  and  MMS, 
meets  in  January  of  each  year  to  develop 
a  proposed  Area  exercise  schedule  for 
the  upcoming  three  year  period.  (For 
example,  when  the  NSCC  meets  in  1995, 
the  three  years  considered  will  be  1996, 
1997  and  1998.)  The  information  in  the 
proposed  schedule  includes:  the 
exercise  Area,  the  exercise  quarter, 
whether  the  exercise  is  industry-led  or 
government-led,  and  the  type  of 
industry  that  will  lead  the  exercise 
(vessel,  marine  transportation-related 
(mtr)  facility,  non-marine 
transportation-related  facility,  offshore 
facility  or  pipeline).  Once  developed, 
the  proposed  schedule  is  published  in 
the  Federal  Register  in  February  of  each 
year. 

2.  The  NSCC  solicits  input  on  the 
proposed  schedule  for  each  three  year 
period.  The  NSCC  also  requests  industry 
plan  holders  to  lead  the  Area  exercise  or 
participate  in  the  government-led  Area 
exercises. 

3.  Once  comments  are  received  by  the 
NSCC,  they  are  considered  and  acted 
upon,  as  appropriate.  Where  there  is 
conflict,  every  effort  is  made  to  resolve 
it  while  maintaining  the  integrity  of  the 
scheduling  process. 

Selection  of  Industry  Participants  for 
Area  Exercises 

The  selection  process  for  industry 
participants  for  the  Area  exercises  is  as 
follows: 

1.  Industry  response  plan  holders 
interested  in  leading  the  Area  exercises 
or  supporting  the  government-led  Area 
exercises  should  submit  their  requests 
directly  to  the  USCG  or  EPA  On-Scene 
Coordinator.  These  requests  should  be 
submitted  as  soon  as  possible  after  the 
proposed  schedule  is  published,  but  no 
later  than  6  months  prior  to  the 
proposed  exercise  date.  Once  the  OSC 
has  chosen  an  industry  plan  holder  for 
an  exercise,  the  OSC  will  contact  the 
NSCC  in  writing  to  the  address  listed 
under  ADDRESSES  above. 

2.  In  Areas  where  no  plan  holders 
have  come  forth  and  expressed  an 
interest  in  leading  or  participating  in  the 
Area  exercises,  OSCs  will  recommend 


industry  plan  holders  for  exercise 
participation  to  the  NSCC.  Some  issues 
that  will  be  considered  when  selecting 
industry  participants  include  the 
number  of  times  a  specific  industry  has 
conducted  exercises  in  the  past,  the 
operating  history  of  industries  in  the 
Afea  and  the  perceived  need  for  a 
particular  industry  plan  holder  to  he 
exercised.  The  OSCs  will  consult  with 
the  selected  industry  plan  holders  prior 
to  submitting  their  names  for  exercise 
participation. 

3.  In  Areas  scheduled  for  exercises 
involving  pipelines  or  offshore  facilities, 
the  OSCs  will  coordinate  with  the 
respective  regulatory  agency  (RSPA  or 
MMS)  to  select  plan  holders  to  lead  or 
participate  in  these  exercises. 

Scheduling  Workshop 

A  PREP  scheduling  workshop  was 
conducted  by  the  NSCC  on  May  19. 

1994.  Similar  workshops  will  continue 
to  be  held  qnnually  in  May.  The 
workshops  will  continue  to  focus 
primarily  on  the  upcoming  year’s  Area 
exercise  schedule,  but  also  will  address 
issues  relating  to  the  following  two 
years  of  the  triennial  schedule.  National 
level  industry  representation  is  strongly 
encouraged  at  these  workshops,  as  this 
is  an  opportunity  for  industry  plan 
holders  to  comment  on  the  schedule 
and  address  issues  which  may  affect 
them  and  their  operations.  Input  from 
the  workshops  will  continue  to  be  used 
for  finalizing  the  upcoming  year’s 
schedule  and  proposing  the  schedule  for 
the  following  two  years. 

Final  Schedule 

The  following  is  the  final  PREP 
Schedule  for  Calendar  Years  1995, 1996, 
and  1997.  All  of  the  comments  received 
w'ere  incorporated,  as  appropriate. 
Where  no  industry  plan  holders  have 
come  forward  to  either  participate  or 
lead  an  exercise,  the  OSCs  will  solicit 
and  recommend  plan  holders. 
Companies  that  wish  to  participate 
should  contact  the  USCG  or  EPA  OSC, 
who  will  then  forward  the  name  to  the 
NSCC  at  the  address  listed  under 
ADDRESSES.  The  Coast  Guard  will 
continue  to  publish  a  final  schedule  in 
the  Federal  Register  annually  in  the  fall. 


PREP  Schedule— Government  Led  Area  Exercises 


Area 


1995  Schedule 


Southern  Coastal  NC  Area  (MSO  Wilmington)  . . 

San  Francisco  Bay  &  Delta  Region  Area  (MSO  San  Francisco  OSC) 

Portland,  OR  Area  (MSO  Portland.  OR  OSC) . 

EPA  Region  V  Area  (EPA  OSC)  . . . 

Tampa,  FL  Area  (MSO  Tampa  OSC) . . . . . 


Agency  Date/Otr*  Participant 


CG .  2/16-17 

CG .  4/13-14 

CG .  6/8-9 

EPA .  8/3-4 

CG . 9/28-29 
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PREP  Schedule— Government  Led  Area  Exercises- 

—Continued 

Area  j 

Agency 

Date/Qtr* 

Participant 

South  Texas  Coastal  Zone  Area  (MSO  Corpus  Christ!  OSC) . . . 

CG . 

12/7-8 

1996  Schedule 


Charleston,  SC  Area  (MSO  Charleston  OSC) . 

CG . 

3/26-28 

Puget  Sound  Area  (MSO  Puget  Sound  OSC) . 

CG . 

1 

EPA  Region  VIII  Area  (EPA  OSC)  . 

EPA  . 

2 

South  Florida  Area  (MSO  Miami  OSC)  . . . 

CG . 

5/1-3 

Philadelphia  Coastal  Area  (MSO  Philadelphia  OSC) . . 

CG . 

3 

Christiar^a. 

Sault  Ste.  Marie,  Ml  Area  (COTP  Sault  Ste.  Marie  OSC) . 

CG . 

4 

1997  Schedule 


Providence,  Rl  Area  (MSO  Providence  OSC) 
Jacksonville  Area  (MSO  Jacksonville  OSC)  ... 
Southeast  Alaska  Area  (MSO  Juneau  OSC)... 

Detroit  Area  (MSO  Detroit  OSC)  . . 

EPA  Oceania  Region  (EPA  OSC)  . 

Ne\«  Orleans  Area  (MSO  New  Orleans  OSC) 


CG . 

1 

CG . 

1 

CG . 

2 

CG  W/RSPA 

3 

EPA  . 

3 

CG  W/MMS  .. 

4 

Kirby  Corp. 


•QUARTERS;  1  (January-March);  2  (April-June);  3  (July-September);  4  (October-December). 


Prep  Schedule  Industry  Led  Area  Exercises 


Area 

1995  Schedule 


Guam  Area  (MSO  Guam  OCS)  . 

ClevelarKt,  OH  Area  (MSO  Cleveland  OSC) . 

Maryland  Coastal  Area  (MSO  Baltimore  OSC)  . 

Savannah  Area  (MSO  ^vannah  OSC)  . 

EPA  Region  III  Area  (EPA  OSC) . 

Long  Island  SoutkI,  NY  Area  (COTP  Long  Island  Sourxl  OSC) 

EPA  Region  I  Area  (EPA  OSC) . 

EPA  Region  II  Area  (EPA  OSC)  . . 

San  Diego,  CA  Area  (MSO  San  Diego  OSC)  . 

SW  Louisiana/SE  Texas  Area  (MSO  Port  Arthur  OSC) . 

EPA  Region  X  Area  (EPA  OSC)  . 

EPA  Region  VII  Area  (MSO  Los  Angeles  OSC)  . 

Los  Angeles/Long  Beach  Area  (MSO  Los  Angeles  OSC)  . 

Morgan  City  Area  (MSO  Morgan  City  OSC) . 


j  Industry 


Date/QTR 


Lead 


V  . 

1 

f  (mtr)  . 

1 

V  . 

1 

V  . 

2/15-17 

PDV  Marina. 

P  . 

2 

V  . 

2 

Tosco  Corp. 

f  (non-mtr)  .... 

2 

f  (norvmtr)  .... 

2 

f  (mtr)  . 

3 

Navy. 

V  . 

3 

Mobil. 

f  (non-mtr)  .... 

4 

P  . 

4 

V  . 

4 

V  . 

4 

SheH. 

1996  Schedule 


Prince  William  Sound  Area  (MSO  Valdez  OSC)  . 

Virginia  Coastal  Area  (MSO  Hampton  Roads  OSC)  . 

Grand  Haven,  Ml  Area  (COTP  Grand  Haven  OSC) . 

North  Coast  Area  (MSO  San  Francisco  OSC) . 

Buffalo,  NY  Area  (MSO  Buffalo  OSC) . 

Western  Lake  Erie  Area  (MSO  Toledo  OSC) . 

EPA  Region  VI  Area  (EPA  OSC)  . 

Western  Alaska  Area  (MSO  Anchorage  OSC) . 

EPA  Region  IX  Area  (EPA  OSC)  . 

Mair>e  &  New  Hampshire  Area  (MSO  Portland  OSC) . 

Boston  Area  (MSO  Boston  OSC)  . 

Santa  BarbaraA/entura  Area  (MSO  Los  Angeles/Long  Beach  OSC) 

Palau  Area  (MSO  Guam  OSC) . 

EPA  Region  II  Area  (Caribbean)  (EPA  (SC) . 


1997  Schedule 


Northeast  North  Carolina  Coastal  Area  (MSO  Hampton  Roads  OSC) 

Comonwealth  of  N.  Marianaas  Islands  Area  (MSO  Guam  OSC)  . 

Caribbean  Area  (MSO  San  Juan  OSC . 

Florida  Panhandle  Area  (MSO  Mobile  OSC) . 

Eastern  Wisconsin  Area  (MSO  Milwaukee  OSC) . 

Chicago  Area  (MSO  Chicago  OSC)  . . . 

Central  Coast  Area  (MSO  San  Francisco  OSC)  . 

EPA  Alaska  Region  (EPA  OSC) . 

Houston/Galveston  Area  (MSO  Houston  OSC)  . . . 

New  York.  NY  Area  (COTP  New  York  OSC) . . 

Hawaii/American  Samoa  Area  (MSO  Honolulu  OSC) . 


f  (mtr)  . 

1 

V  . 

1 

V  . 

2 

V  . 

2 

f  (mtr)  . 

2 

f  (mtr)  . 

2 

P  . 

2 

P  . 

3 

f  (non-mtr)  .... 

3 

V  . 

3 

V  . 

3 

V  . 

4 

V  . 

4 

f  (norvmtr)  .... 

,  4 

V  . 

1 

V  . 

1 

Mobil  Corp. 

f  (mtr)  . 

5/12-16 

V  . 

2 

Kirby  Corp. 

f  (mtr)  . 

2 

f(mtr)  . 

2 

V  . 

2 

f  (rx)r>-mtr)  .... 

3 

V  . 

3 

Aramco  Serv¬ 
ices  Co. 

V  . 

3 

OMICorp. 

V  . 

4 
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Prep  Schedule  Industry  Led  Area  Exercises— Continued 


Area 

Industry 

Date/QTR 

Lead 

EPA  Region  IV  Area  (EPA  OSC)  . 

4 

Duluth— ^Superior  Area  (MSO  Duluth  OSC) . . . 

3 

Orange  County  Area  (MSO  LA/LB  OSC)  . 

f  (mtr)  . 

4 

•QUARTERS:  1  (January-March);  2  (April-June);  3  (July-September);  4  (October-December). 

**  INDUSTRY:  v  =  vessel;  f  (mtr)  =  marine  transportation-related  facility;  f  (non-mtr)  =  non-marine  transportation-related  facility;  p  =  pipeline. 


Dated:  October  20, 1994 
Joseph  J.  Angelo, 

Acting  Chief,  Office  of  Marine  Safety,  Security 
and  Environmental  Protection. 

(FR  Doc.  94-26507  Filed  10-25-94;  8:45  am) 
BILUNG  CODE  4910-14-M 


Federal  Aviation  Administration 

[Summary  Notice  No.  PE-94-371 

Peitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FA A),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
OATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  15, 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. _ ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 


Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  October  20, 
1994. 

Joseph  Conte, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  No.:  25351. 

Petitioner:  USAir. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.378. 

Description  of  Relief  Sought:  To 
extend  Exemption  No.  5005,  which 
allows  USAir  to  utilize  certain  foreign 
equipment  manufacturers  and  related 
repair  facilities  to  perform  maintenance, 
preventive  maintenance,  and  alterations 
on  the  comjKinents,  parts,  and 
appliances  that  are  produced  by  such 
manufacturers  and  are  used  on  aircraft 
operated  by  USAir. 

Docket  No.:  26178. 

Petitioner:  Continental  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.358. 

Description  of  Relief  Sought:  To 
amend  Exemption  No.  5256,  which  was 
issued  to  Continental  Airlines, 
American  Airlines,  Eastern  Airlines, 
and  Northwest  Airlines  in  order  to 
develop,  certificate,  and  implement 
predictive  windshear  devices  in  lieu  of 
installation  of  existing  reactive 
windshear  systems.  The  amendment,  if 
granted,  would  extend  the  final 
compliance  date  for  installation  of 
required  windshear  equipment  in 
Continental’s  aircraft  from  December  31 
1995,  to  October  1, 1996. 

Docket  No.:  27872. 

Petitioner:  Taquan  Air  Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.181(a)(1). 

Description  of  Relief  Sought:  To 
permit  Taquan  Air  Serv'ice,  Inc.,  to 


operate  a  single-engine  aircraft  (the 
Cessna  C208  Caravan)  for  on-demand 
and/or  scheduled  passenger  flights  over- 
the-top  or  in  IFR  conditions. 

Docket  No.:  27874. 

Petitioner:  The  University  of 
Oklahoma. 

Sections  of  the  FAR  Affected:  14  CFR 
141.67(a)(2). 

Description  of  Relief  Sought:  To 
permit  the  University  of  Oklahoma  to 
recommend  students  for  issuance  of 
pilot’s  certificates  without  those 
students  having  completed  all  of  the 
appropriate  training  at  the  University  of 
Oklahoma. 

Docket  No.:  27892. 

Petitioner:  Regional  Airline 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
appendix  I  of  part  121,  subparagraphs  3 
and  4. 

Description  of  Relief  Sought:  To 
extend  the  September  19, 1994, 
compliance  date  requiring  medical 
review  officers  conferring  with 
employees  who  have  received  verified 
positive  drug  test  results  or  who  have 
refused  to  submit  to  a  drug  test  to  (1) 
advise  them  of  available  resources  to 
resolve  problems  associated  with  illegal 
drug  use  and  (2)  ensure  that  the 
substance  abuse  professionals  (SAP) 
evaluate  such  employees  to  determine  if 
an  employee  is  in  need  of  assistance  in 
resolving  drug-use  problems. 

Dispositions  of  Petitions 

Docket  No.:  23358. 

Petitioner:  Crew  Pilot  Training,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57(c)  and  (d); 
61.58(c)(1)  and  (d):  61.63(c)(2)  and  (d)(2) 
and  (3):  61.65(c),  (e)(2),  (e)(3),  and  (g); 
61.67(d)(2);  61.157(d)(1)  and(2)  and 
(e)(1)  and(2);  61.191(c):  and  appendix  A 
of  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Crew  Pilot 
Training,  Inc.,  to  use  FAA-approved 
simulators  to  meet  certain  flight 
experience  requirements  of  part  61  of 
the  FAR. 

Grant,  September  23,  1994,  Exemption 
No.  501  lE 

Docket  No.:  25080. 

Petitioner:  Aerospace  Aviation  Center 
Inc. 
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Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2):  61.56(c)(1):  61.57(c)  and  (d): 
61.58(c)(1)  and  (d):  61.63(c)(2)  and  (d)(2) 
and  (3):  61.65(c),  (e)(2),  (e)(3).  and  (g): 
61.67(d)(2):  61.157(d)(1)  and  (2)  and 
(e)(1)  and  (2):  61.91(c):  and  appendix  A 
of  part  61. 

Description  of  Relief  Sought:  To 
permit  Aerospace  Aviation  Center,  Inc., 
to  use  FAA-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61  of  the  FAR. 

Grant,  September  23, 1994,  Exemption 
No.  4745D 

Docket  No.:  25345. 

Petitioner:  National  Business  Aircraft 
Association,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.119,  91.409,  91.501(a),  91.503 
through  91.535,  and  91.515(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  National 
Business  Aircraft  Association,  Inc., 
members  to  use  inspection  programs 
required  for  large  turbojet  or  turboprop 
powered  airplanes  for  their  small  civil 
airplanes  and  helicopters.  It  also 
permits  their  operation  of  the  aircraft 
under  subpart  F  of  part  91  of  the  FAR. 

Grant,  September  23, 1994,  Exemption 
No.  1637R 

Docket  No.:  26559. 

Petitioner:  Helicopter  Association 
International. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  properly  trained 
pilots  employed  by  operators  of 
petitioner,  and  other  similarly  situated 
operators,  when  certificated 
maintenance  personnel  are  not 
available,  to  remove  and  install  oxygen 
cylinders  in  their  aircraft  after  receiving 
appropriate  training  in  this  task  by  a 
properly  certificated  airframe  mechanic. 

Grant,  September  30, 1994,  Exemption 
No.  5526A 

Docket  No.:  26815. 

Petitioner:  International  Aviation 
Consultants,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2):  61.56(c)(1):  61.57  (c)  and 
(d):  61.58(c)(1)  and  (d):  61.63(c)(2)  and 

(d)  (2)  and  (3):  61.65(c),  (e)(2),  (e)(3),  and 
(g):  61.67(d)(2):  61.157(d)  (1)  and  (2)  and 

(e)  (1)  and  (2):  61.191(c):  and  appendix 
A  of  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  International 
Aviation  Consultants,  Inc.,  to  use  FAA- 
approved  simulators  to  meet  certain 
flight  experience  requirements  of  part 
61  of  the  FAR. 


Grant,  September  30,  1 994,  Exemption 
No.  5968 

Docket  No.:  26847. 

Petitioner:  FlightSafety  International. 
Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  FlightSafety 
International  to  continue  to  recommend 
graduates  of  its  approved  certification 
course  for  flight  instructor  certificates 
and  ratings  without  taking  the  FAA’s 
written  tests,  in  accordance  with  the 
provisions  of  subpart  D  of  part  141  of 
the  FAR. 

Grant,  September  29,  1994,  Exemption 
No.  5528A 

Docket  No.:  26943. 

Petitioner:  National  Charter  Networks, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  pilots  employed 
by  National  Charter  Networks,  Inc.,  to 
alternate  the  configuration  of  its  Lear  35 
aircraft  between  passenger  and 
ambulance  when  a  certificated 
mechanic  is  not  available. 

Grant,  September  26,  1994,  Exemption 
No.  5547 A 

Docket  No.:  27007. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.391(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Transport 
Association  of  America  member  airlines 
and  other  similarly  situated  part  121  air 
carriers  to  allow  non-required  flight 
attendants  to  perform  safety-related 
duties  during  aircraft  surface  movement. 

Grant,  September  29, 1994,  Exemption 
No.  5533A 

Docket  No.:  27631. 

Petitioner:  LesAir,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.319(a)  (1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  LesAir,  Inc.,  to 
conduct  pilot  and  flight  instructor 
training  in  an  experimental  gyroplane 
for  compensation  or  hire. 

Grant,  September  23, 1994,  Exemption 
No.  5966 

Docket  No.:  27710. 

Petitioner:  Allison  Engine  Company, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  export 
airworthiness  approvals  to  be  issued  for 
two  Class  I  products  (engines)  located  in 


Sweden  for  the  SAAB  2000  airplane 
pre-production  program. 

Grant,  October  4,  1994,  Exemption  No. 
5969 

Docket  No.:  27812. 

Petitioner:  Lifeguard  America,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
21.191(d),  91.203(a)(1),  91.319  (a)  and 
(c),  and  135.25(a)(1)  and  (a)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Lifeguard 
America,  Inc.,  to  operate  an 
Experimental  Exhibition  Category 
aircraft,  Bede  Jet  Corporation’s  BD-10, 
for  the  purpose  of  transporting  human 
transplant  organs  for  compensation. 

Denial,  September  14,  1994,  Exemption 
No.  5963 

Docket  No.:  27819. 

Petitioner:  FFV  Aerotech 
Incorporated. 

Sections  of  the  FAR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  FFV  to  assign 
inspection  procedures  manuals  to  key 
individuals  within  departments  and 
functionally  place  an  adequate  number 
of  manuals  for  access  by  all  employees. 

Grant,  September  27,  1994,  Exemption 
No.  5967 

Docket  No.:  27856. 

Petitioner:  American  International 
Airways,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9(a)  and  91.805. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  American 
International  Airways,  Inc.,  (AlA)  to 
operate  its  McDonnell  Douglas  DC-8 
(DG-8)  aircraft  with  flaps  at  the  fully 
extended  position  (flaps-50)  when 
adverse  weather  conditions  exist  at 
Willow  Run  Airport,  Ypsilanti, 
Michigan.  A  grant  of  this  request  would 
also  exempt  AIA’s  DC-8  aircraft  from 
compliance  with  Stage  2  noise  level 
requirements. 

Denial,  September  14,  1994,  Exemption 
No.  5962 

[FR  Doc.  94-26501  Filed  10-25-94;  8:45  am) 
BILUNG  CODE  4910-13-M 


RTCA,  Inc.;  Special  Committee  180; 
Seventh  Meeting 

Design  Assurance  Guidance  for 
Airborne  Electronic  Hardware 

Joint  RTCA  Special  Committee  180  and 
EUROCAE  Working  Group  46  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
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180  meeting  to  be  held  December  13-15, 
1994,  starting  at  8:30  a.m.  on  the  first 
and  8:00  a.m.  on  the  subsequent  days. 
The  meeting  will  be  held  at  the  RTCA 
Conference  Room,  1140  Connecticut 
Avenue,  NW,  Suite  1020,  Washington, 
DC  20036. 

Agenda  will  be  as  follows:  (1) 
Chairman’s  introductory  remarks;  (2) 
Review  and  approval  of  meeting  agenda; 

(3)  Approve  summary  of  second  joint 
meeting  held  September  27-29, 1994; 

(4)  Leadership  team  meeting  report;  (5) 
Consensus  items;  (6)  Review  action 
items;  (7)  Review  issue  logs;  (8)  Joint 
team  status  reports;  (9)  Joint  team 
meeting  assignments  and  objectives: 

(10)  Adjourn  to  Team  Sessions;  (11) 

Joint  team  reports:  (12)  Other  business: 
(13)  Date  and  place  of  next  meeting. 

Attendance  IS  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339.  Any  member  of 
.the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  at  Washington,  D.C..  on  October  17, 
1994. 

David  W.  Ford, 

Designated  Officer. 

(FR  Doc.  94-26499  Filed  10-25-94;  8:45  am) 
BILUNG  CODE  4910-13-M 


RTCA,  Inc.,  RTCA  Technical 
Management  Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463,  5  U.S.C.,  Appendix  I),  notice 
is  hereby  given  for  RTCA  Technical 
Management  Committee  meeting  to  be 
held  November  17, 1994,  starting  at  9:00 
a.m.  The  meeting  will  be  held  at  the 
RTCA  Conference  Room,  1140 
Connecticut  Avenue,  NW,  Suite  1020, 
Washington,  DC  20036. 

Agenda  will  be  as  follows:  (1) 
Chairman’s  remarks;  (2)  Review/ 
approve  summary  of  September  12, 

1994  meeting;  (3)  Consider/approve:  (a) 
Proposed  Change  No.  2  to  DO-210,  Parts 
A  &  B,  Minimum  Operational 
Performance  Standards  for  Aeronautical 
Mobile  Satellite  Service  (AMSS), 
prepared  by  SC-165  (b)  Proposed  final 
draft,  VHF  Air/Ground  Communications 
System  Improvements  Alternatives 
Study  and  Selection  of  Proposals  for 
Future  Action,  prepared  by  SC-172  (c) 
Reactivation  of  SC  173,  Minimum 
Operational  Performance  Standards  for 
Airborne  Doppler  Weather  Radar  with 


Forward-Looking  Windshear  Detection 
Capability  (d)  Proposed  Revision  of  SC- 
182,  Minimum  Operational  Performance 
Standards  for  an  Avionics  Computer 
Resource  (ACR),  Terms  of  Reference  (e) 
Proposed  revision  of  SC-183,  Standards 
for  Airport  Security  Access  Control 
Systems,  Terms  of  Reference;  (4)  Other 
business:  (a)  SC-180  request  for 
guidance  in  coordinating  hardware/ 
software  integration  requirements  (b) 
Proposal  to  revise  DO-181A,  Minimum 
Operational  Performance  Standards  for 
Air  Traffic  Control  Radar  Beacon 
System  Mode  Select  (ATCRBS/MODE  S) 
(c)  Proposal  to  revise  DO-218, 

Minimum  Operational  Performance 
Standards  for  the  Mode  S  Airborne  Data 
Link  Processor;  (5)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  D.C,  on  October  18. 
1994. 

David  W.  Ford, 

Designated  Officer. 

(FR  Doc.  94-26500  Filed  10-25-94;  8:45  ami 
BILLING  CODE  4910-13-M 


Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  Part  235  and  49 
LI.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  ft'om  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3328 

Applicant;  CSX  Transportation, 
Incorporated,  Mr.  D.G.  Orr,  Chief 
Engineer — ^Train  Control,  500  Water 
Street  (S/C  J-350),  Jacksonville,  Florida 
32202. 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  single  main  track, 
milepost  N19.7,  near  Pegram, 

Tennessee,  Nashville  Division,  Bruceton 


Subdivision;  consisting  of  the 
discontinuance  and  removal  of  three 
controlled  signals,  conversion  of  one 
power-operated  switch  to  hand 
operation,  and  the  installation  of  two 
automatic  block  signals  in  conjunction 
with  the  retirement  of  Pegram  siding. 

The  reason  given  for  the  proposed 
changes  is  that  the  three  controlled 
signals  and  the  power-operated  switch 
are  no  longer  needed  for  present  day 
operation. 

BS-AP-No.  3329 

Applicant:  Burlington  Northern 
Railroad  Company,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
9401  Indian  Creek  Parkway,  Overland 
Park,  Kansas  66210. 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  signal 
system,  on  the  two  main  track,  between 
Blacktail  and  Java  East,  Montana, 
between  mileposts  1158.5  and  1158.6, 
Montana  Division,  Hi  Line  Subdivision; 
consisting  of  the  discontinuance  and 
removal  of  600  feet  of  rock  slide  fence. 

The  reason  given  for  the  proposed 
changes  is  that  the  hillside  has  been 
regraded  to  solid  rock  and  there  have 
been  no  rock  slide  detections  in  the  last 
20  years, 

BS-AP-No.  3330 
Applicants:  CSX  Transportation, 
Incorporated,  Mr.  D.G.  Orr,  Chief 
Engineer — ^Train  Control,  500  Water 
Street  (S/C  J-350),  Jacksonville,  Florida 
32202;  and  the  New  Orleans  Public  Belt 
Railroad,  Mr.  Anthony  C.  Marinello,  Jr., 
Manager,  Engineering  and  Maintenance, 
P.O.  Box  51658,  New  Orleans,  Louisiana 
70151, 

CSX  Transportation,  Incorporated 
(CSX)  and  The  New  Orleans  Public  Belt 
Railroad  (NOPB)  jointly  seek  approval 
of  the  proposed  discontinuance  and 
removal  of  four  power-operated  derails, 
on  the  two  main  tracks,  Canal-NOPB 
Interlocker,  milepost  801.5,  New 
Orleans,  Louisiana,  CSX’s  Mobile 
Division,  NO&M  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  the  power-operated  derails 
are  no  longer  needed  for  present  day 
operation. 

BS-AP-No.  3331 

Applicant:  Southern  Pacific  Lines, 

Mr.  J.  A.  Turner,  Engineer — Signals, 
Southern  Pacific  Building,  One  Market 
Plaza,  San  Francisco,  California  94105. 

The  Southern  Pacific  Lines  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
two  main  tracks,  at  Cecil  Junction,  Utah, 
between  mileposts  A-781  and  A-781.4. 
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Roseville  Division,  Ogden  Subdivision; 
consisting  of  the  discontinuance  and 
removal  of  automatic  block  signals 
7800,  7810,  7812,  7813,  and  7813.5,  the 
conversion  of  signal  7811  to  an 
operative  approach,  and  designation  of 
operations  by  yard  limit  rules. 

The  reason  given  for  the  proposed 
changes  is  that  due  to  operational 
changes,  the  signal  system  is  no  longer 
required. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 

FRA,  400  Seventh  Street  SW., 
Washington,  DC  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  October  20, 
1994. 

Phil  Olekszyk, 

A  cting  Depu  ty  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 

IFR  Doc.  94-26465  Filed  10-25-94;  8:45  ami 
BILLING  CODE  491(M)B-P 


Federal  Transit  Administration 

Innovative  Financing  Initiative:  Notice 
of  Funding  Availability  and  Request  for 
Information 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  On  September  12, 1994,  the 
Federal  Transit  Administration  (FTA) 
issued  a  notice  soliciting  project 
proposals  and  information  horn  transit 
authorities,  planning  officials.  States, 
the  private  sector,  and  the  public  on  its 
Innovative  Financing  Initiative.  The 
FTA  seeks  to  identify  issues  and 
obstacles  to  innovative  financing  of 
transit  capital  or  operating  needs,  as 
well  as  project  proposals  that 
demonstrate  or  test  an  innovative 
financing  mechanism.  FTA  is  extending 
the  comment  period  to  allow  interested 
parties  additional  time  to  review  the 


Notice  and  to  formulate  proposals  on 
this  initiative. 

OATES:  Proposals  must  be  received  on  or 
before  December  30, 1994. 

ADDRESSES:  Proposals  should  be  sent  in 
triplicate  to  Janette  Sadik-Khan, 

Associate  Administrator,  Office  of 
Budget  and  Policy,  Federal  Transit 
Administration,  Room  9310, 400 
Seventh  Street  SW,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Marx  (202)  366-1675  or  Janette  Sadik- 
Khan  (202) 366-4050. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Transit  Administration  issued  a 
notice  on  September  12, 1994  (59  FR 
46878)  seeking  proposals  and 
information  from  transit  authorities, 
planning  officials.  States,  the  private 
sector,  and  the  public  on  the  FTA’s 
Innovative  Financing  Initiative.  This 
initiative  is  based  on  Executive  Order 
12893,  “Principles  for  Federal 
Infrastructure  Investments,”  signed  by 
President  Clinton  on  January  26, 1994, 
which  directs  each  executive 
department  “to  ensure  efficient 
management  of  infrastructure  *  *  *  and 
to  “encourage  private  sector  investment 
which  is  a  key  objective  of  our  efforts 
to  promote  innovative  financing.” 
Accordingly,  Department  of 
Transportation  Secretary  Federico  Pena 
directed  FTA  to  explore  innovative 
ways  to  finance  the  transportation  needs 
of  our  nation,  taking  into  account  a 
continuing  Federal  commitment  to 
transit,  as  well  as  a  growing  private 
sector  interest  in  transportation 
investment.  Hence,  the  FTA  is 
interested  in  identifying  ways  for  States 
and  localities  to  plan  and  execute 
integrated  public  transit  investment 
programs. 

The  original  comment  period  would 
end  on  October  30, 1994.  FTA  is 
extending  the  comment  period  for  an 
additional  60  days,  in  order  to  allow 
interested  parties  adequate  time  to 
formulate  their  comments  and/or 
proposals.  The  comment  period  will 
now  close  on  December  30, 1994.  Late- 
filed  proposals  will  be  considered  to  the 
extent  practicable. 

Date  Issued:  October  20, 1994. 

Gordon  J.  Linton, 

Administrator, 

(FR  Doc.  94-26494  Filed  10-25-94;  8:45  ami 
BILLING  CODE  4910-67-P 


National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Vehicle  Theft  Prevention  Standard; 
Honda 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Grant  of  petition  for  exemption. 

SUMMARY:  This  notice  grants  the  petition 
by  American  Honda  Motor  Company, 

Inc.  (Honda)  for  an  exemption  from  the 
parts  marking  requirements  of  the 
vehicle  theft  prevention  standard  for  a 
high  theft  car  line  whose  nameplate  is 
confidential.  This  petition  is  granted 
because  the  agency  has  determined  that 
the  antilheft  device  to  be  placed  on  the 
car  line  as  standard  equipment,  is  likely 
to  be  as  effective  in  reducing  and 
deterring  motor  vehicle  theft  as 
compliance  with  parts  marking 
requirements. 

DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  the 
(confidential)  model  year. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590.  Ms. 

Gray’s  telephone  number  is  (202)  366- 
1740. 

SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  April  29, 1994,  American  Honda 
Motor  Company,  Inc.  (Honda)  requested 
an  exemption  fttim  the  theft  prevention 
standard  for  a  car  line  beginning  from 
the  (confidential)  model  year.  The 
nameplate  of  the  car  line  is  also 
confidential.  The  letter  was  submitted 
pursuant  to  49  CFR  part  543,  Exemption 
from  Vehicle  Theft  Prevention  Standard, 
and  requested  an  exemption  from  parts 
marking  based  on  the  installation  of  an 
antitheft  device  as  standard  equipment 
for  the  car  line.  In  a  June  29, 1994 
telephone  conversation  with  NHTSA 
officials,  Honda  clarified  the  scope  of  its 
petition. 

Together,  Honda’s  April  29  letter  and 
information  provided  in  the  June  29 
telephone  conversation  constitute  a 
complete  petition,  as  required  by  49 
CFR  §  543.7,  in  that  it  met  the  general 
requirements  contained  in  §  543.5  and 
the  specific  content  requirements  of 
§  543.6.  In  a  letter  dated  May  31, 1994 
to  Honda,  the  agency  granted  the 
petitioner’s  request  for  confidential 
treatment  of  most  aspects  of  its  petition, 
including  the  nameplate  of  the  car  line 
and  the  model  year  of  its  introduction. 

In  its  petition,  Honda  provided  a 
detailed  description  and  diagrams  of  the 
identity,  design,  and  location  of  the 
components  of  the  antitheft  device  for 
the  new  car  line.  The  antitheft  device 
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includes  an  engine  starter  interrupt 
function  and  an  alarm  function.  The 
antitheft  device  is  activated  by  removing 
the  key  firOm  the  ignition  and  locking 
the  driver  or  passenger  door  with  the 
key. 

The  alarm  monitors  the  doors,  hood, 
trunk  lid,  battery  terminals,  engine 
starter  circuit,  and  battery  circuit. 

In  order  to  ensure  the  reliability  and 
durability  of  the  device,  Honda  stated 
that  it  conducted  tests,  based  on  its  own 
specified  standards.  Honda  provided  a 
detailed  list  of  the  tests  conducted, 
including  tests  for  temperature 
extremes,  vibration,  shock,  and  power 
voltage.  Honda  stated  its  belief  that  the 
device  is  reliable  and  durable  since  the 
device  complied  with  Honda’s  specified 
requirements  for  each  test. 

Honda  compared  the  device  proposed 
for  its  new  car  line  with  devices  which 
NHTSA  has  determined  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  would 
compliance  with  the  parts  marking 
requirements. 

Honda  concludes  that  the  antitheft 
device  proposed  for  its  new  car  line  is 
not  less  effective  than  those  devices  in 
the  above  car  lines  for  which  NHTSA 
has  granted  exemptions  from  the  parts- 
marking  requirements. 

Based  on  this  substantial  evidence, 
the  agency  believes  that  the  antitheft 
device  for  the  new  Honda  car  line  is 
likely  to  be  as  effective  in  reducing  and 
deterring  motor  vehicle  theft  as 
compliance  with  the  parts-marking 
requirements  of  the  theft  prevention 
standard  (49  CFR  part  541). 

The  agency  believes  that  the  device 
will  provide  the  types  of  performance 
listed  in  49  CFR  543.6(a)(3):  Promoting 
activation;  attracting  attention  to 
unauthorized  entries;  preventing  defeat 
or  circumvention  of  the  device  by 
unauthorized  persons;  preventing 
operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  49  U.S.C.  33106  and 
49  CFR  543.6(a)(4),  the  agency  also  finds 
that  Honda  has  provided  adequate 
reasons  for  its  belief  that  the  antitheft 
device  will  reduce  and  deter.theft.  This 
conclusion  is  based  on  the  information 
Honda  provided  on  its  device.  This 
information  included  a  description  of 
reliability  and  functional  tests 
conduct^  by  Honda  for  the  antitheft 
device  and  its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  the  Honda  car  line  that 
is  the  subject  of  this  notice,  in  whole, 
from  the  requirements  of  49  CFR  {lart 
541. 

If  Honda  decides  not  to  use  the 
exemption  for  the  car  line  that  is  the 


subject  of  this  notice,  it  should  formally 
notify  the  agency.  If  such  a  decision  is 
made,  the  car  line  must  be  fully  marked 
according  to  the  requirements  under  49 
CFR  §§  541.5  and  541.6  (marking  of 
major  component  parts  and  replacement 
parts). 

NHTSA  has  attempted  to  compare  the 
effectiveness  of  compliance  with  the 
theft  prevention  standard  (parts 
marking)  with  the  effectiveness  of 
antitheft  devices.  NHTSA  has  compared 
the  theft  rates  of  17  parts-marked  MY 
1986  vehicle  lines,  with  the  theft  rates 
of  the  same  17  lines  in  MY  1991,  when 
each  line  had  an  exemption  b'om  parts 
marking  because  it  had  an  antitheft 
device  as  standard  equipment.  Of  the  17 
lines  reviewed,  10  experienced  theft 
rates  for  MY  1991  that  were  below  their 
respective  rates  in  MY  1986.  Although 
the  results  of  the  data  are  inconclusive, 
it  indicates  a  likelihood  of  lower  theft 
rates  for  vehicle  lines  that  have  been 
exempted  from  parts  marking  because 
they  are  equipped  with  an  antitheft 
device.  With  implementation  of  the 
requirements  of  the  “Anti  Car  Theft  Act 
of  1992,”  NHTSA  anticipates  more 
probative  data  upon  which  comparisons 
may  be  made. 

NHTSA  notes  that  if  Honda  wishes  in 
the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Section 
543.7(d)  states  that  a  Part  543  exemption 
applies  only  to  vehicles  that  belong  to 
a  line  exempted  under  this  part  and 
equipped  with  the  antitheft  device  on 
which  the  line’s  exemption  is  based. 
Further,  §  543.9(c)(2)  provides  for  the 
submission  of  petitions  “(t)o  modify  an 
exemption  to  permit  the  use  of  an 
antitheft  device  similar  to  but  differing 
from  the  one  specified  in  that 
exemption.” 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  Part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefore,  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Authority:  49  U.S.C.  33106;  delegation  of 
authority  at  49  CFR  1.50. 


Dated:  October  20, 1994. 

Ricardo  Martinez, 

Administrator. 

IFR  Doc.  94-26495  Filed  10-25-94;  8:45  am) 
BILLING  CODE  4910-69-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[ADM-9-03:CO:R:IT:R  912245  GRV] 

Notice  of  Grant  Money  for  the 
Establishment  of  a  Center  for  the 
Study  of  Western  Hemispheric  Trade  in 
Texas 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  General  notice. 

SUMMARY:  This  notice  announces  the 
availability  of  application  packages  for 
institutions  (or  a  consortium  of 
institutions)  located  in  the  State  of 
Texas  interested  in  grant  money  for  the 
planning,  establishment,  and  opieration 
of  a  Center  for  the  Study  of  Western 
Hemispheric  Trade.  Application 
packages  will  be  sent  to  those 
institutions  that  wish  to  be  considered 
in  the  award  of  the  grant  money. 

DATES:  Requests  for  application 
packages  will  be  accepted  through 
November  25, 1994. 

ADDRESSES:  Requests  for  application 
packages  should  be  sent  to  the 
Procurement  Services  Division,  ATTN: 
Ms.  Kim  Doherty,  Room  1438, 
Defiartment  of  Treasury,  15th  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20220;  FAX  (202) 
622-2343. 

FOR  FURTHER  INFORMATION  CONTACT:  At 
Customs:  Mr.  James  Picard,  (202)  927- 
2059;  at  Treasury:  Mr.  Phillip  Casteel 
(Grant  Officer)  (202)  622-1300. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  authority  contained  in 
Public  Law  103-182  (107  Stat.  2057, 
codified  at  19  U.S.C.  3301  note). 
Customs,  with  offices  of  the  Department 
of  the  Treasury,  announce  a  competition 
for  $10,000,000  in  grant  money  to  assist 
an  institution  (or  consortium  of 
institutions)  in  the  State  of  Texas  in  the 
planning,  establishment,  and  operation 
of  a  Center  for  the  Study  of  Western 
Hemispheric  Trade  (Center).  The  Center 
is  to  conduct  year-round  programs  that 
promote  and  study  trade  between  and 
among  Western  Hemisphere  countries. 
This  notice  is  to  obtain  a  list  of 
interested  Texas  institutions  that  wish 
to  be  considered  in  the  award  of  the 
grant  money. 
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Once  the  list  is  compiled,  Customs 
will  establish  a  committee  to  develop 
criteria  for  evaluating  eligible 
institutions,  and  the  Commissioner  of 
Customs  will  begin  consulting  with 
appropriate  officials  of  the  State  of 
Texas  and  private  sector  authorities 
with  respect  to  selecting,  planning,  and 
establishing  the  Center.  Consideration 
will  be  given  to  an  institution’s  ability 
to  carry  out  the  Center’s  designated 
programs  and  activities  and  to  any 
resources  the  institution  can  provide  the 
Center  in  addition  to  any  Federal  funds 
provided. 

The  grant  program  is  described  as 
follows: 

1.  Gran!  sum:  $10,000,000 

2.  Effective  date:  Date  of  award 

3.  Completion  date  (funding):  Fiscal 
Year  1997 

4.  Program  description:  The  purpose 
of  this  grant  is  to  provide  support  to 
Grantee’s  planning,  establishing,  and 
operating  a  Center  for  the  Study  of 
VVestem  Hemispheric  Trade  (Center).  It 
is  understood  that  the  grant  will  support 
the  Grantee’s  activities  from  the 
effective  date  of  the  grant  or  as  may  be 
otherwise  provided  in  the  grant 
Schedule,  and  that  the  Center  shall  be 
established  not  later  than  (February  1,] 
1995. 

The  government’s  support  is  based  on 
the  provision  that  the  Center  shall  be  a 
year-round  program  which  will  promote 
and  study  trade  between  and  among 
Western  Hemisphere  countries  (Canada, 
the  United  States,  Mexico,  countries 
located  in  South  America,  beneficiary 
countries  (as  defined  by  Section  212  of 
the  Caribbean  Basin  Economic  Recovery 
Act,  19  U.S.C  2701  et  seq.),  the 
Commonwealth  of  Puerto  Rico,  and  the 
United  States  Virgin  Islands). 

Scope  of  the  Center 

The  Center  is  expected  to  conduct 
activities  designed  to  examine — 

(1)  the  impact  of  the  NAFTA  on  the 
economies  in,  and  trade  within,  the 
Western  Hemisphere; 

(2)  the  negotiation  of  any  future  free 
trade  agreements,  including  possible 

•  accessions  to  ^e  NAFTA;  and, 

(3)  adjusting  tariffs,  reducing  nontarifr 
barriers,  improving  relations  among 
customs  officials,  and  promoting 
economic  relations  among  countries  in 
the  Western  Hemisphere. 

Programs  and  Activities  of  the  Center 

The  Center  is  expected  to  conduct  the 
following  activities: 

(1)  Provide  forums  for  international 
discussion  and  debate  for 
representatives  from  Western 
Hemisphere  countries  regarding  issues 


which  afreet  trade  and  other  economic 
relations  within  the  hemisphere; 

(2)  Conduct  studies  and  research 
projects  on  subjects  which  afreet 
Western  Hemisphere  trade,  to  include 
tariffs,  customs,  regional  and  national 
economics,  business  development  and 
finance,  production  and  personnel 
management,  manufacturing, 
agriculture,  engineering,  transportation, 
immigration,  telecommunications, 
medicine,  science,  urban  studies,  border 
demographics,  social  anthropology,  and 
population; 

(3)  Publish  materials,  disseminating 
information,  and  conducting  seminars 
and  conferences  to  support  and  educate 
representatives  from  countries  in  the 
Western  Hemisphere  who  seek  to  do 
business  with  or  invest  in  other  Western 
Hemisphere  countries;  (grants  made 
may  provide  that  reasonable  fees  may  be 
charged  for  attendance  at  such  seminars 
and  conferences  and  for  copies  of 
Center-published  documents,  studies, 
and  reports); 

(4)  Provide  grants,  fellowships, 
endowed  chairs,  and  financial 
assistance  to  outstanding  scholars  and 
authorities  from  Western  Hemisphere 
countries; 

(5)  Provide  grants,  fellowships,  and 
other  financial  assistance  to  qualified 
graduate  students,  from  Western 
Hemisphere  countries,  to  study  at  the 
Center;  and, 

(6)  Implement  academic  exchange 
programs  and  other  cooperative  research 
and  instructional  agreements  with  the 
complementary  North/South  Center  at 
the  University  of  Miami  at  Coral  Gables. 

Institutions  interested  in  being 
considered  for  the  award  of  the  grant 
money  should  request  an  application 
package  from  the  U.S.  Customs  Service, 
ATTN:  James  Picard,  Office  of 
International  Affairs,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 
The  letter  should  be  received  by 
Customs  by  the  date  set  forth  at  the 
beginning  of  this  notice. 

Dated:  October  20, 1994. 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

IFR  Doc.  94-26560  Filed  10-25-94;  8:45  ami 
BILUNG  cooe  4820-02-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Computer 
Matching  Program  Between  the 
Department  of  Veterans  Affairs  and  the 
United  States  Postal  Servioe 

AGENCY:  Department  of  Veterans  Affairs. 


ACTION:  Notice  of  computer  matching 
program. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA)  and 
the  United  States  Postal  Service  (USPS) 
propose  to  conduct  a  computer 
matching  program.  The  purpose  of  the 
program  is  to  identify  and  locate  USPS 
employees  who  owe  delinquent  debts  to 
the  Federal  Government  as  a  result  of 
their  participation  in  benefit  programs 
administered  by  VA.  Once  identified 
and  located,  VA  will  pursue  collection 
of  debts  through  voluntary  payments.  If 
such  payments  are  not  forthcoming,  VA 
may  request  USPS  to  ofrset  up  to  15 
percent  of  the  employees’  disposable 
pay  as  authorized  under  the  provisions 
of  the  Debt  Collection  Act  of  1982. 

The  legal  authority  for  undertaking 
this  matting  program  is  contained  in 
the  Debt  Collection  Act  of  1982  (Pub.  L. 
97-365),  31  U.S.C.  Chapter  37, 
Subchapter  I  (General)  and  Subchapter 
II  (Claims  of  the  United  States 
Government,  31  U.S.C.  3711  (Collection 
and  Compromise)  and  5  U.S.C.  5514 
(Installment  Deduction  for 
Indebtedness).  These  statutes  authorize 
Federal  agracies  to  offset  a  Federal 
employee’s  salary  as  a  means  of 
satisfying  delinquent  debts  owed  the 
United  States.  VA  and  USPS  have 
concluded  an  agreement  to  conduct  the 
matching  program  pursuant  to 
provisions  of  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a(o)). 

USPS  will  act  as  the  recipient  (i.e., 
matching)  agency.  VA  will  provide  a 
tape  extract  to  USPS  that  contains  the 
name  and  social  security  number  (SSN) 
of  each  record  subject.  USPS  will 
compare  the  tape  extract  against  its 
database  of  employee  records, 
establishing  “hits”  (i.e.,  individuals 
common  to  both  tapes)  on  the  basis  of 
matched  SSN’s.  For  each  hit,  USPS  will 
disclose  to  VA  the  following 
information:  name,  SSN,  home  address 
and  employee  type  (permanent  or 
temporal^). 

Records  to  be  Matched:  The  systems 
of  records  maintained  by  the  respective 
agencies  from  which  records  will  be 
disclosed  for  the  purpose  of  this 
computer  match  are  as  follows: 

USPS:  Finance  Records — Payroll 
System  (USPS  050.020)  containing 
records  of  approximately  700,000 
employees.  Disclosure  will  be  made  ' 
under  routine  use  24  of  that  system,  a 
full  description  of  which  was  last 
published  at  57  FR  57515  (December  4, 
19971 

VA:  (a)  “Compensation,  Pension. 
Education  and  Rehabilitation  Records — 
VA”  (58VA21/22)  appeanng  at  page  967 
of  the  document  entitled  Privacy  Act 
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Issuances,  1991  Comp.,  Volume  II.  The 
exchange  of  data  under  this  agreement 
is  consistent  with  routine  uses  9  and  12 
of  58VA21/22.  (b)  “Loan  Guaranty 
Home.^  Condominium  and  Manufactured 
Home  Loan  Applicant  Records, 
Specially  Adapted  Housing  Applicant 
Records  and  Vendee  Loan  Applicant 
Records — VA’’  (55VA26),  appearing  at 
page  962  of  the  document  entitled 
Privacy  Act  Issuances,  1991  Comp., 
Volume  II.  The  exchange  of  data  under 
this  agreement  is  consistent  with 
routine  use  19  of  55VA26.  The  debtor 
records  actually  used  to  perform  the 
match  are  maintained  in  the  Centralized 
Accounts  Receivable  System  (CARS). 
CARS  records,  which  number  about 
500,000,  are  a  subset  of  those  found  in 
both  Privacy  Act  systems  of  records 
listed  above. 

The  matching  program  is  expected  to 
begin  on  or  about  November  25, 1994, 
and  continue  in  effect  for  18  months. 
Matching  activity  will  begin  no  sooner 


than  30  days  after  publication  of  this 
notice  or  40  days  after  a  report  of  this 
matching  program  has  been  provided  to 
Congress  and  the  Office  of  Management 
and  Budget  (0MB),  whichever  is  later. 
The  agreement  governing  the  matching 
program  and.  thus,  the  matching 
program,  may  be  extended  an  additional 
12  months  with  the  respective  approval 
of  VA’s  and  USPS’  Data  Integrity 
Boards.  Such  extension  must  occur 
within  three  months  prior  to  expiration 
of  the  18-month  period  set  forth  above 
and  under  the  terms  set  forth  in  5  U.S.C. 
552a(o)(2)(D). 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  the 
proposal  to  conduct  the  matching 
program  to  the  Secretary  of  Veterans 
Affairs  (271  A),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue  N\V., 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 


Service  Unit  at  the  above  address, 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays,  until  November  25, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Gottsacker,  Debt  Management 
Center  (389/OOA),  U.S.  Department  of 
Veterans  Affairs,  Bishop  Henry  Whipple 
Federal  Building,  1  Federal  Drive,  Ft. 
Snelling,  Minnesota  55111,  (612)  725- 
1844. 

SUPPLEMENTARY  INFORMATION:  This 
information  is  required  by  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C. 
552a(e)(12)). 

A  copy  of  this  notice  has  been 
provided  to  both  Houses  of  Congress 
and  OMB. 

Approved:  October  17. 1994. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

(FR  Doc.  94-26558  Filed  10-25-94;  8;45  ami 
BILLING  cooe  B310-01 
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contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act”  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Thursday, 
November  10, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
lean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-26644  Filed  10-24-94;  1:27  pm) 
BILLING  CODE  6351 -01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
November  4, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-26645  Filed  10-24-94;  1:27  pm) 
BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
November  18, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  94-26646  Filed  10-24-94;  1:27  pm] 
BILLING  CODE  6351 -01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
November  25, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-26647  Filed  10-24-94;  1:27  pml 
BILLING  CODE  6351-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Friday, 
October  28, 1994. 

PLACE:  6th  Floor,  1730  K  Street,  N.W., 
Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Peabody  Coal  Co.,  Docket  No.  KENT  91- 
179-R.  (Issues  include  whether  the  judge 
correctly  found  that  the  deep  cut  ventilation 
requirement  proposed  by  the  Department  of 
Labor’s  Mine  Safety  and  Health 
Administration  was  suitable  to  Peabody’s 
mine  under  30  U.S.C.  860(o).) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 


needs.  Subject  to  29  CF'R  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629  /  (202)  708-9300 
for  TDD  Relay  /  1-800-877-8339  for 
toll  free. 

Dhted:  October  21, 1994. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

[FR  Doc.  94-26617  Filed  10-24-94;  11:37 
am] 

BILUNG  CODE  6735-01-M 


AGENCY  HOLDING  THE  MEETING:  Board  of 
(Jovemors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
October  31, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W,,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
l^oard;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  21, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-26586  Filed  10-21-94;  4:34  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  8ts  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7081 

[OR-943-4210-06:  GP4-108:  OR-48744] 

Withdrawal  of  Public  and  Non-Federal 
Lands  for  the  Eagle  Rock  and  Leaburg 
Lake  Sections  of  the  McKenzie  River; 
Oregon 

-  Correction 

In  rule  document  94-21795  beginning 
on  page  45987  in  the  issue  of  Tuesday, 
September  6, 1994,  make  the  following 
correction; 

On  page  45988,  in  the  first  column,  in 
the  land  description  for  the  Eagle  Rock 
Section  in  the  sixth  line  “89°1'55"” 
should  read“89°16'55"”,  and  in  the  21st 
line  “72.41§  ”  should  read  “72.41” 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

RIN:  31S0-AD57 

Fracture  Toughness  Requirements  for 
Light  Water  Reactor  Pressure  Vesseis 

Correction 

In  proposed  rule  document  94-24209 
beginning  on  page  50513  in  the  issue  of 
Tuesday,  October  4, 1994  make  the 
following  correction: 

On  page  50513,  in  the  first  column, 
under  DATES  the  comment  date  should 
read  “January  3, 1995”. 

BtLUNG  CODE  15054>1-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 

[Docket  Nos.  25148  and  26620;  Admt  Nos. 
65-38:  121-240:  135-51] 

RIN  2120-AE82 

Antidrug  Program  for  Personnel 
Engaged  in  Specified  Aviation 
Activities 

Correction 

In  rule  document  94-20237  beginning 
on  page  42922  in  the  issue  of  Friday. 


August  19, 1994  make  the  following 
corrections: 

Appendix  I  to  Part  121 

1.  On  page  42929,  in  the  third 
column,  under  paragraph  V.  G.,  in  the 
first  line,  “1. "should  appear  before 
“Each”. 

2.  On  page  42930,  in  the  first  column, 
under  paragraph  VI.  C.,  in  the  second 
line.  “1.”  should  appear  before  “Not”. 

3.  On  the  same  page  42930,  in  the 
second  column,  under  paragraph  VI.  E., 
in  the  first  line.  “1.”  should  appear 
before  “Each”. 

4.  On  page  42932,  in  the  first  column, 
under  paragraph  IX.  A.,  in  the  second 
line.  “1.”  should  appear  before  “Each”. 

BILUNG  CODE  1505-01-0 
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Part  II 

Department  of 
Justice 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Competitive  Discretionary  Grant  Program: 
Second  National  Incidence  Studies  of 
Missing,  Abducted,  Runaway  and 
Throwaway  Children;  Application 
Extension  Date;  Notice 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Missing  Children’s  Assistance  Act; 
Notice  of  Extension  of  Time  To  Submit 
for  the  Fiscal  Year  1994  Competitive 
Discretionary  Grant  Program:  Second 
National  incidence  Studies  of  Missing, 
Abducted,  Runaway  and  Throwaway 
Children  (NISMART 11) 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Department  of 
Justice. 

ACTION:  This  notice  extends  the  due  date 
for  applications  for  the  Second  National 
Incidence  Studies  of  Missing,  Abducted, 


Runaway  and  Throwaway  Children 
(NISMART  II). _ 

SUMMARY:  This  is  a  revision  to  59  FR 
47520  and  47523,  September  15, 1994.  - 
DATES:  The  due  date  for  submission  of 
applications  is  extended  to  November 
18, 1994.  All  applications  must  be 
received  by  mail  or  delivered  to  t)JJDP 
by  5  p.m.  e.s.t.,  November  18, 1994. 
Applications  received  after  the  deadline 
date  will  not  be  considered. 

ADDRESSES:  Applications  must  be 
mailed  or  delivered  to:  NISMART  II, 
Research  and  Progreun  Development 
Division,  OJJDP,  Room  782,  633  Indiana 
Avenue  NW.,  Washington,  D.C.,  20531. 
FOR  FURTHER  INFORMATION  CONTACT:  . 
Pam  Cafnmarata,  Research  and  Program 
Development  Division.  OJJDP,  Room 


782,  633  Indiana  Avenue,  NW, 
Washington,  D.C..  20531.  (202)  307- 
0586.  For  copies  of  the  original 
solicitation  for  applications,  refer  to  the 
Federal  Register,  Vol.  59,  No.  178, 
September  15, 1994.  An  application  kit 
and  supplemental  information  relevant 
to  the  project,  can  be  obtained  by  calling 
the  Juvenile  Justice  Clearinghouse,  toll 
free,  24  hours  a  day,  (800)  638-8736. 
Shay  Bilchik, 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

I  certify  that  the  foregoing  is  a  true  and 
correct  copy  of  the  original  document. 

Olga  R.  Tnijillo, 

General  Counsel,  Office  of  Justice  Proems. 
(FR  Doc.  94-26477  Filed  10-25-94;  8:45  am) 
BILLING  CODE  4410-1»-l> 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Parts  1650  and  1653 

Retirement  Benefits  Court  Order 
Regulations 

agency:  Federal  Retirement  Thrift 
Investment  Board. 

ACTION:  Proposed  rule. 

summary:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  proposed 
regulations  governing  retirement 
benefits  court  orders.  The  proposed 
regulations  contain  a  number  of 
procedural  changes  which  reflect  the 
Board’s  experience  in  processing 
retirement  benefits  court  orders,  as  well 
as  changes  in  Federal  tax  law.  The 
proposed  regulations  will  establish  a 
new  Part  in  the  Code  of  Federal 
Regulations  replacing  existing 
regulations  regarding  court  orders. 

DATES:  Comments  must  be  received  on 
or  before  December  27, 1994. 

ADDRESSES:  Comments  may  be  sent  to: 
Michelle  C.  Mails,  Federal  Retirement 
Thrift  Investment  Board,  1250  H  Street 
NW.,  Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  C.  Mails  (202)  942-1658. 
SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  Thrift  Savings  Plan 
(TSP),  which  was  established  by  the 
Federal  Employees’  Retirement  System 
Act  of  1986  (FERSA),  Pub.  L.  99-335. 
The  provisions  governing  the  TSP  are 
codified  primarily  in  subchapters  III  and 
VII  of  Chapter  84  of  Title  5,  United 
States  Code.  The  TSP  is  a  tax-deferred 
retirement  savings  plan  for  Federal 
employees  that  is  similar  to  cash  or 
deferred  arrangements  established 
under  section  401  (k)  of  the  Internal 
Revenue  Code.  Sums  in  a  TSP 
participant’s  account  are  held  in  trust 
for  that  participant.  5  U  S.C.  8437(g). 

Under  5  U.S.C.  8467(a),  payments 
from  the  TSP  that  would  otherwise  be 
made  to  a  TSP  participant  shall  be  paid 
“to  another  person  if  and  to  the  extent 
that  the  terms  of  a  court  decree  of 
divorce,  annulment  or  legal  separation, 
or  the  terms  of  any  court  order  or  court- 
approved  property  settlement  agreement 
incident  to  any  court  decree  of  divorce, 
annulment,  or  legal  separation  expressly 
provide.’’  A  related  provision,  5  U.S.C. 
8435(d),  states  that  an  election  or 
change  of  election  of  TSP  benefits  shall 
not  be  effective  to  the  extent  that  it 
would  conflict  with  “a  court  decree  of 
divorce,  annulment  or  legal  separation 
•  *  *  or  any  court  order  or  court- 
approved  property  settlement  agreement 


incident  to  such  decree  *  *  *.’’  The 
TSP  need  only  honor  court  orders  or 
decrees  meeting  the  requirements  of  5 
U.S.C.  8467(a)  and  8435(d)  if  the 
Executive  Director  receives  proper 
notice  of  the  order  before  disbursement 
of  the  participant’s  account. 

These  proposed  regulations  address 
only  court  orders  and  decrees  described 
in  5  U.S.C.  8435(d)  and  8467.  Such 
orders  and  decrees  are  referred  to  in  the 
proposed  regulations  as  “retirement 
benefits  court  orders.”  These  are  to  be 
distinguished  firom  “alimony  and  child 
support  orders,”  which  are  governed  by 
5  U.S.C.  8437(e)(3).  Proposed 
regulations  governing  alimony  and  child 
support  orders  will  be  promulgated  in  a 
separate  subpart  of  Part  1653.  The 
current  proposed  regulations,  when 
effective,  will  supersede  the  interim 
regulations  presently  found  at  5  CFR 
1650.27  to  1650.43. 

Section  by  Section  Analysis 

Section  1653.1  states  the  purpose  of 
the  proposed  regulations.  The 
procedures  set  forth  in  the  regulations 
will  be  applied  in  determining  whether 
the  Board  must  honor  orders  purporting 
to  constitute  retirement  benefits  court 
orders  described  in  5  U.S.C.  8435(d)  and 
8467.  The  regulations  also  establish 
procedures  for  calculation  and  payment 
of  awards  pursuant  to  qualifying 
retirement  benefits  court  orders. 

Section  1653.2(a)  sets  forth  the 
general  rule  that  only  “qualifying” 
retirement  benefits  court  orders  will  be 
honored.  If  an  order  is  determined  not 
to  be  qualifying,  it  will  not  affect  the 
participant’s  account.  TSP  participants 
involved  in  divorce  proceedings,  and 
their  representatives,  are  encouraged  to 
read  the  TSP  publication,  “Information 
About  Court  Orders,”  to  obtain  useful 
information  for  drafting  and  submitting 
court  orders  that  will  be  deemed 
qualifying  under  the  regulations. 

Section  1653.2(b)  sets  forth  the 
requirements  for  a  court  order  to  be 
“qualifying.”  Section  1653.2(b)(1) 
describes  the  type  of  legal  document 
that  can  be  a  qualifying  order.  The  first 
sentence  is  designed  to  clarify  that  the 
language  “court  decree  of  divorce, 
annulment,  or  legal  separation,”  as  used 
in  both  5  U.S.C.  8435(d)  and  8467  has 
been  interpreted  by  the  Board  to  mean 
“a  court  decree  of  divorce,  a  court 
decree  of  annulment,  or  a  court  decree 
of  legal  separation.”  In  order  to  have  a 
qualifying  court  order,  a  court  must  be 
involved.  A  legal  separation  agreement 
that  has  not  been  approved  by  a  court, 
for  example,  is  not  a  “court  decree  of 
legal  separation,”  and  therefore  cannot 
constitute  a  qualifying  court  order.  Also, 
a  property  settlement  agreement  must  be 


court-approved  in  order  to  be 
qualifying.  This  means  that  the  court’s 
approval  must  be  demonstrated  on  the 
face  of  the  document  or  in  an 
accompanying  court  order. 

The  second  sentence  of  §  1653.2(b)(1) 
is  designed  to  make  it  clear  that  a  “court 
order  or  court-approved  property 
settlement  agreement  incident  to  (a 
decree  of  divorce,  of  annulment  or  of 
legal  separation)”  may  occur  at  any 
stage  of  the  proceeding,  not  just  after  the 
entry  of  a  final  decree  of  divorce,  of 
annulment  or  of  legal  separation.  For 
example,  courts  often  issue  orders 
during  a  divorce  proceeding  in  order  to 
preserve  the  status  quo  in  anticipation 
of  a  final  decree  dividing  the  property 
of  the  parties.  The  proposed  regulations 
also  allow  for  the  possibility  that  an 
order  serving  a  function  other  than 
preserv'ation  of  the  status  quo  could  bo 
deemed  “incident  to”  a  decree  that  has 
not  yet  been  entered. 

If  the  Board  receives  an  otherwise 
valid  order  awarding  a  former  spouse  a 
portion  of  a  TSP  account,  but  prior  to 
payment  receives  a  valid  amended  order 
changing  the  earlier  award,  the 
amended  order  will  be  honored. 
However,  under  no  circumstances  udll 
the  Board  accept  the  return  to  the  TSP 
of  funds  that  have  been  properly  paid 
pursuant  to  an  earlier  order,  even  if  a 
subsequent  order  would  dictate  such  a 
result.  The  processing  of  multiple  court 
orders  is  addressed  in  §  1653. 3(k). 

Section  1653.2(b)(2)  addresses  the 
requirement  in  5  U.S.C.  8435(d)(2)(A) 
that  a  court  order  must  “expressly 
relate”  to  a  participant’s  TSP  account 
and  the  requirement  in  5  U.S.C.  8467 
that  the  court  order  must  “expressly 
provide”  for  payment  to  someone  other 
than  the  participant.  For  an  order  to  be 
honored  under  either  provision,  the 
order  must  unambiguously  address  the 
TSP  account. 

Section  1653.2(b)(2)(i)  requires  that  an 
order  must  clearly  and  specifically  deal 
with  a  participant’s  TSP  account.  It  is 
not  sufficient  to  use  generic  language 
that  is  arguably  broad  enough  to  include 
the  TSP.  For  example,  an  order  that 
states,  “Former  Spouse  is  awarded  50% 
of  all  of  Participant’s  Federal  retirement 
benefits”  would  not  be  language  that 
expressly  relates  to  the  TSP,  even 
though  the  TSP  is  a  Federal  retirement 
benefit.  The  clearest  and  most  effective 
way  to  ensure  that  an  order  is  honored 
is  to  actually  name  the  Thrift  Savings 
Plan;  parties  to  divorce  actions  are 
encouraged  to  attempt  to  obtain  such 
specific  language  in  their  orders. 
However,  §  1653.2(b)(2)(ii)  makes  it 
clear  that,  even  if  the  Thrift  Savings 
Plan  is  identified  by  name,  the  order 
must  not  contain  language  that  is 


Federal  Register  /  Vol.  59,  No.  206  /  Wednesday,  October  26,  1994  /  Proposed  Rules 


53875 


inconsistent  with  the  division  of  a 
participant’s  interest  in  a  defined 
contribution  plan,  such  as  the  TSP,  in 
which  the  participant  has  an  individual 
account.  References  to  “benefit 
formulas,”  "accrued  benefits,”  or 
“eventual  benefits”  may  or  may  not  be 
acceptable  in  context,  because  such 
terms  have  the  potential  to  raise 
questions  as  to  whether  the  order  is 
truly  dealing  specifically  with  the  TSP 
account  as  opposed  to  simply  including 
the  TSP  among  other  retirement  benefits 
to  which  the  participant  may  be 
entitled.  Since  use  of  such  terms  may 
lead  the  Board  to  reject  an  order  as  not 
expressly  relating  to  the  TSP  account, 
these  terms  should  be  avoided  in  favor 
of  references  to  the  “TSP  account”  or 
“TSP  account  balance.” 

Section  1653.2(b)(3)  further 
implements  the  requirement  of  5  U.S.C. 
8467  that  a  payment  pursuant  to  a  court 
order  must  be  expressly  provided  for  in 
the  order.  If  the  order  requires  a 
payment  from  the  TSP  account,  it  must 
either  award  a  specific  dollar  amount  or 
divide  the  participant’s  account  balance 
by  applying  a  fi'action,  a  percentage,  or 
a  formula  that  yields  a  mathematically 
possible  result.  For  example,  a  formula 
where  the  numerator  is  larger  than  the 
denominator  and  therefore  yields  an 
amount  greater  than  the  entire  account 
balance  is  not  acceptable.  All  of  the 
variables  for  the  formula  must  also  be 
set  forth  in  the  order  or  must  be 
available  through  reference  to 
Government  employment  records.  The 
dollar  amount,  percentage,  fraction  or 
variables  used  must  be  clearly 
determinable:  they  cannot  be  qualified 
by  terms  such  as  “approximately.”  The 
order  may  or  may  not  provide  for 
interest  or  earnings  to  be  added  to  the 
amount  of  the  award,  but  any  award  of 
earnings  must  also  be  clearly 
determinable.  The  order  may  also  award 
a  survivor  annuity  under  5  U.S.C. 
8435(e). 

Under  §  1653.2(b)(4),  an  order  will 
only  be  deemed  qualifying  if  it  calls  for 
payment  to  the  spouse,  former  spouse, 
attorney  f  or  the  spouse  or  former 
spouse,  dependent  children  of  the 
participant,  other  dependents  of  the 
participant,  or  the  attorney  for  the 
participant’s  dependent  children  or 
other  dependents.  Payment  cannot  be 
made  to  the  participant  or  to  others, 
such  as  credit  card  companies,  mortgage 
lenders,  or  other  creditors  of  the  parties 
to  the  divorce.  The  TSP  is  a  retirement 
savings  plan,  and  the  occasion  of  a 
divorce  should  not  be  a  general 
opportunity  for  the  participant  to  obtain 
access  to  his  or  her  account  or  for  the 
parties  to  use  retirement  savings  to 
liquidate  their  general  debts.  In  this 


context,  payment  to  the  attorney  for  the 
participant  is  tantamount  to  a  payment 
to  the  participant,  since  the  participant 
owes  a  debt  to  the  attorney.  Thus,  the 
proposed  rules  would  not  permit  such 
a  payment.  In  contrast,  it  is  permissible 
for  the  court  to  award  a  payment  from 
the  TSP  account  to  the  attorney 
representing  the  spouse/ former  spouse 
or  dependent  children  or  other 
dep>endents  for  legal  fees  incurred  in 
connection  with  ^e  divorce,  because 
direct  payments  to  the  spouse/ former 
spouse  or  dependent  children  or  other 
dependents  are  also  permissible.  The 
Board  will  not  honor  an  order  asking  for 
payment  to  be  made  jointly,  such  as  to 
the  former  spouse  and  his  or  her 
children.  Rather,  the  order  should 
separately  specify  the  award  to  be  made 
to  each  person. 

Section  1653.2(c)  specifically  states 
that  certain  orders  are  not  qualifying. 
Section  1653.2(c)(1)  provides  that  an 
order  relating  only  to  money  that  is  not 
vested  (under  5  U.S.C.  8432(g))  shall  not 
be  deemed  a  qualifying  order  unless  the 
money  will  b^ome  vested  within  90 
days  of  receipt  of  the  order  if  the 
participant  remains  in  Federal 
employment. 

Section  1653.2(c)(2)  represents  a 
significant  departiue  from  current  rules 
for  processing  court  orders.  Under 
current  rules  the  Board  has  been  paying 
court  orders  as  soon  as  the  amount  of 
the  award  can  be  calculated,  even  where 
the  order  calls  for  a  payment  at  a  later 
date.  In  cases  where  a  dollar  amount  is 
awarded  and  the  order  specifies  that 
payment  is  to  be  made  upon  a  date  in 
the  future,  tfiat  dollar  amount  has  been 
paid  immediately.  On  the  other  hand, 
where  the  amount  of  the  award  is  based 
on  a  percentage  of  the  account  balance 
as  of  a  date  in  the  future  (such  as  the 
participant’s  separation  from  Federal 
Government  employment  or  some  other 
specified  date),  or  is  based  on  a 
percentage  determined  by  a  formula 
containing  variables  that  cannot  be 
determined  until  a  date  in  the  future, 
the  Board’s  current  procedures  have 
called  for  the  order  to  be  retained  by  the 
Board  so  that  payment  could  be  made  at 
the  appropriate  time  in  the  future. 

Under  §  1653.2(c)(2)(i)  of  the 
proposed  rules,  orders  requiring 
payment  at  a  future  specified  date  will 
not  be  considered  qualifying  orders 
unless  two  requirements  are  met.  First, 
it  must  be  currently  possible  to  calculate 
the  amount  of  the  entitlement.  Second, 
the  award  must  provide  for  interest  or 
earnings  to  be  paid  on  the  amount  of  the 
award  until  the  date  of  payment.  If  both 
of  these  requirements  are  met,  the  order 
will  be  considered  qualifying.  However, 
payment  will  be  made  not  at  the  future 


date  specified  in  the  order,  but  rather 
will  be  made  currently  after  following 
the  procedures  of  §  1653.5.  The 
rationale  for  this  limited  exception  to 
the  general  rule  that  orders  requiring 
future  payment  will  be  rejected  is  that, 
where  the  amount  of  the  award  can 
currently  be  calculated  and  the  order 
calls  for  interest  or  earnings,  a  payment 
of  that  amount  ciurently  is  the 
economic  equivalent  of  a  payment  of  the 
same  amount  plus  earnings  at  a  future 
date.  However,  under  the  proposed 
regulations  there  will  be  no  case  in 
which  the  Board  will  hold  orders  until 
a  future  date  specified  by  a  com!  for 
payment. 

Section  1653.2(c)(2)(ii)  is  designed  to 
clarify  that  is  not  necessary  for  the  exact 
amount  of  the  award  to  be  determinable 
upon  receipt  of  the  order  by  the  Board. 
All  order  may  be  quali^ing  if  it 
provides  for  a  current  payment  to  be 
calculated  as  of  the  date  of  payment. 

The  Board  recognizes  that  the 
procedures  set  forth  in  the  proposed 
regulations  will  often  require  a  few 
months  between  the  receipt  of  the  order 
by  the  Board  and  the  payment  of  the 
acceunt.  Orders  will  not  be  deemed 
non-qualifying  future  orders  merely 
because  the  amount  of  the  award  cannot 
be  calculated  imtil  a  payment  date  that 
will  invariably  be  later  than  the  date  of 
receipt  of  the  order  by  the  Board.  For 
example,  an  order  that  incorporates  a 
formula  using  a  variable  such  as  the 
number  of  months  of  the  participant’s 
Federal  employment  as  of  the  date  of 
payment  would  not  be  considered  a 
non-qualifying  future  order,  even 
thou^  the  length  of  the  participant’s 
Federal  service  will  have  to  be 
determined  as  of  the  date  of  payment, 
which  is  likely  to  be  a  few  months  after 
the  Board’s  receipt  of  the  order. 

Section  1653.2(d)  defines  the  term 
“former  spouse”  as  used  in  the 
proposed  regulations,  by  adopting  the 
definition  contained  in  5  U.S.C. 
8401(12). 

Section  1653.3  sets  forth  procedures 
for  reviewing  retirement  benefits  court 
orders.  Section  1653.3(a)  provides  that 
the  Board  will  process  court  orders  in 
accordances  with  applicable  Federal 
law,  namely  FERSA  and  the  Board’s 
regulations.  The  Board’s  processing  of 
court  orders  is  not  controlled  by  the 
procedures  of  the  state  divorce  courts. 

Section  1653.3(a)  also  makes  it  clear 
that  the  Board  cannot  be  made  a  party 
to  the  underlying  divorce  action  and 
thereby  be  subject  to  the  jurisdiction  of 
the  court  handling  the  divorce 
proceeding.  The  Board  is  a  Federal 
agency  which,  under  the  doctrine  of 
sovereign  immunity,  is  not  subject  to 
suit  in  state  court  absent  specific 
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statutory  authorization.  Therefore,  legal 
process  to  join  the  Board  as  a  party  to 
a  divorce  proceeding  will  not  be 
honored.  Parties  to  a  divorce  must, 
without  the  Board’s  participation  in  the 
proceeding,  obtain  firam  the  court  an 
appropriate  order  and  then  submit  that 
order  to  the  Board  for  a  determination 
as  to  whether  it  is  a  qualifying  order.  To 
the  extent  there  is  any  dispute  about  the 
Board's  actions  concerning  a  court 
order,  the  matter  must  be  resolved  in 
Federal  court  under  5  U.S.C.  8477,  not 
in  state  court. 

Section  1653.3(b)  provides  the 
address  for  the  TSP  recordkeeper  to 
which  court  orders  should  be  sent  for 
processing.  Receipt  by  the  recordkeeper 
is  deemed  receipt  by  the  Board. 

Section  1653.3(c)  provides  the  general 
rule  that  the  Board  will  “heeze”  the 
account  of  a  TSP  participant  for  whom 
a  document  has  been  received  that 
purports  to  be  a  qualifymg  retirement 
benefits  court  order.  When  an  account  is 
frozen,  the  participant  may  not 
withdraw  the  account  or  obtain  a  loan 
from  the  account.  The  fieeze  is  intended 
to  ensure  that  the  participant  may  not 
defeat  the  purposes  of  a  court  order  by 
removing  the  funds  from  the  account 
while  the  Board  is  conducting  its  review 
of  what  may  turn  out  to  be  a  valid  order. 
Both  5  U.S.C.  8435(d)  and  8467  indicate 
that  the  Executive  Director  may  not 
make  payments  to  the  participant  after 
receiving  a  qualifying  court  order  imtil 
the  court  order  has  been  complied  with. 

Section  1653.3(d)  lists  certain  types  of 
documents  that  the  Board  views  as  not 
even  purporting  to  constitute  qualifying 
retirement  benefits  court  orders. 
Therefore,  these  documents  will  be 
rejected  without  substantive  review  and 
no  freeze  will  be  placed  on  the  account. 
Section  1653.3(d)(1)  provides  that  an 
order  will  be  rejected  if  it  fails  to 
indicate  on  its  face  that  it  has  been 
issued  or  approved  by  a  c^urt,  unless  an 
accompanying  document  plainly 
establishes  that  the  order  was  approved 
'or  issued  by  a  court.  An  unsigned  order 
will  be  rejected  under  this  provision. 

Section  1653.3(d)(2)  provides  that  an 
order  will  be  rejected  where  the  account 
has  been  closed,  which  may  have 
occurred  either  because  the  participant 
withdrew  his  or  her  account  or  because 
the  entire  account  was  paid  pursuant  to 
an  earlier  court  order.  Similarly, 
because  FERSA  was  enacted  on  Jime  6, 
1986,  court  orders  entered  before  that 
date  cannot  "expressly  relate”  to  a  TSP 
account,  since  the  court  could  not  have 
contemplated  the  existence  of  a  TSP 
account.  Accordingly,  under 
§  1653.3(d)(3),  such  orders  will  be 
rejected  without  review.  Court  orders 
awarding  funds  in  the  TSP  account  only 


to  the  participant  (§  1653.3(d)(4))  and 
court  orders  failing  to  make  any 
mention  of  any  retirement  benefits 
(§  1653.3(d)(5))  will  also  be  rejected 
v\rithout  substantive  review  and  without 
freezing  the  accoimt. 

Secticms  1653.3(e)  and  (f)  require  a 
court  order  to  be  either  an  original  or 
copy  of  a  complete  court  order. 

If  a  court  order  is  not  complete,  the 
parties  will  be  given  30  days  to  submit 
a  complete  document.  If  it  is  not 
received  within  30  days,  the  accoimt 
will  be  unfrozen  and  the  order  will  not 
be  reviewed  further.  However,  if  the 
incomplete  order  does  not  include  a 
signature  or  other  indication  that  it  was 
properly  issued  or  approved  by  a  court, 
then  it  will  be  rejected  under 
§  1653.3(d)(1)  without  a  30-day  period 
for  resubmission. 

Sections  1653.3  (g)  and  (h)  require  the 
Board  to  determine  whether  court 
orders  accepted  for  review  under  this 
subpart  constitute  qualifying  orders  and 
to  provide  an  explanation  of  the 
decision.  If  the  order  is  foimd  to  be 
qualifying,  the  decision  will  state  the 
effect  of  &e  order  on  the  TSP  account 
of  the  participant.  In  many  cases,  the 
effect  of  a  final  divorce  decree  will  be 
a  payment  finm  the  participant’s 
accoimt  to  the  spouse  of  former  spouse. 
In  the  case  of  a  preliminary  order,  the 
effect  is  often  maintenance  of  a  freeze 
on  the  account  until  a  further  court 
order  is  received  by  the  Board. 

Under  current  Board  procedures,  the 
Board’s  decisions  provide  a  30-day 
appeal  period  for  the  parties  to  request 
an  administrative  review  of  the  decision 
by  the  Executive  Director.  Section 
1653.3(i)  of  the  proposed  regulations 
eliminates  that  appeal  period  and  makes 
the  Board’s  initial  decision  the  final 
administrative  action.  In  the  Board’s 
experience,  the  appeal  period  has  been 
used  primarily  as  a  time  for  seeking 
from  the  divorce  court  a  new  order  to 
supersede  the  earlier  order,  rather  than 
to  raise  substantive  issues  relating  to  the 
Board’s  decision. 

The  Board  believes  that  it  is 
appropriate  for  the  divorce  court,  rather 
than  the  Board,  to  clarify  any  question 
concerning  the  meaning  of  the  order. 
Elimination  of  the  appeal  period  will 
not,  however,  eliminate  any  opportunity 
for  the  parties  to  return  to  Ae  divorce 
court  for  an  amended  order,  since 
§  1653.5(a)  provides  that  even  after  a 
determination  that  an  order  awards  a 
portion  of  a  TSP  account,  payment 
cannot  be  made  until  at  least  30  days 
after  appropriate  tax  notification  has 
been  provided.  Similarly,  if  the  Board 
determines  that  an  order  is  not 
qualifying,  §  1653.3(j)(4)  provides  that 
the  account  will  remain  frozen  for  45 


days  from  the  date  of  the  Board’s 
determination.  Thus,  the  spouse  or 
former  spouse  is  protected  against 
disbursement  of  a  loan  or  withdrawal  to 
the  participant  during  the  45-day 
period,  and  may  seek  a  new  order  from 
the  divorce  court  during  that  time. 

Section  1653.3(j)  describes  when  a 
fieeze  imposed  under  §  1653.3(c)  will  be 
removed.  Section  1653.3(j)(l)  reiterates 
the  provision  in  paragraph  (f)  that  if  the 
BoaM  receives  an  incomplete  order  the 
parties  will  be  notified  that  a  complete 
document  must  be  received  within  30 
days.  If  it  is  not  received  within  that 
time,  the  fieeze  will  be  removed. 

Section  1653.3(j)(2)  provides  that, 
where  a  qualifying  order  precludes 
disbursements  from  the  participant’s 
account,  the  fieeze  will  remain  on  the 
account  until  the  order  is  either 
superseded  or  vacated  by  a  subsequent 
order  of  the  court.  Of  course,  if  the 
subsequent  order  itself  requires  freezing 
the  account,  then  the  account  will  not 
be  unfrozen.  A  common  situation 
involves  a  preliminary  order  entered  to 
preserve  the  status  quo  by  precluding 
the  participant  firom  obtaining  a  loan  or 
withdrawal  from  his  or  her  account 
while  the  divorce  proceedings  are 
pending.  The  court  then  enters  a  final 
divorce  decree,  which  dissolves  the 
preliminary  order  but  also  includes  an 
iward  of  a  portion  of  the  TSP  account 
to  the  former  spouse.  Because  the  final 
divorce  decree  will  itself  require  that 
the  account  be  fiezen,  the  fieeze  will 
remain  on  the  account  until  payment  of 
the  former  spouse’s  share. 

Section  1653.(j)(3)  provides  that, 
where  it  is  determine  that  an  order 
makes  an  award  of  a  portion  of  a  TSP 
account,  the  fieeze  will  be  removed 
upon  payment. 

As  aiscussed  in  connection  with  the 
elimination  of  the  appeal  period 
§  1653.3(j)(4)  provides  that,  where  the 
Board  determines  that  an  order  is  not 
qualifying,  the  account  will  remain 
frozen  for  45  days  after  that 
determination,  "rhis  enables  the  parties 
to  seek  and  submit  to  the  Board  a  new, 
qualifying  order  from  the  divorce  court, 
without  concern  that  the  participant 
may  withdraw  or  borrow  from  his  or  her 
account  during  the  45-day  period. 
Alternatively,  a  party  may  seek  to 
challenge  the  Board’s  determination  in 
Federal  court.  The  fieeze  may  be 
removed  sooner  than  the  expiration  of 
the  45-day  period  only  upon  written 
agreement  from  both  parties  to  the 
divorce  proceedings. 

Section  1653.3(10  provides  the  rules 
for  processing  multiple  court  orders. 
Section  1653.3(k)(l)  provides  that, 
lyhere  there  are  conflicting  orders 
arising  ftnm  the  same  divorce 
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proceeding  and  involving  the  same 
spouse  of  former  spouse,  the  order 
bearing  the  latest  date  will  supersede 
any  earlier  orders,  regardless  of  the 
dates  on  which  they  are  received  by  the 
Board.  The  date  will  be  determined  by 
using  the  date  the  order  was  entered  by 
the  clerk  of  the  court  or  the  date  the 
order  was  filed  by  the  clerk  of  the  court, 
if  the  order  does  not  show  a  date 
entered.  If  the  order  does  not  indicate  a 
date  entered  or  filed,  the  date  the  order 
was  signed  by  the  judge  will  be  used. 
Since  5  U.S.C.  8467(a)  provides  that 
“(alny  payment  under  this  subsection  to 
a  person  bars  recovery  by  any  other 
person,”  the  general  rule  set  forth  in 
§  1643.3(k)(l)  obviously  cannot  be 
applied  if  payment  on  the  first  order 
received  has  already  been  made  before 
the  Board  receives  a  later  order  that 
would  have  superseded  the  first  order. 
Moreover,  consistent  with  the  last 
sentence  of  §  1653.2(b)(1),  no  court 
order  will  be  honored  to  the  extent  that 
doing  so  would  require  the  Board  to 
accept  the  return  of  money  already 
properly  paid  pursuant  to  another  order. 

Section  1653.3(k)(2)  provides  that 
where  there  are  conflicting  orders 
involving  different  spouses  of  former 
spouses,  the  order  with  the  earliest  date 
(determined  in  the  same  manner  as 
under  §  1653.3(k)(l))  will  be  given 
priority  (again,  unless  payment  on  the 
first  order  received  has  already  been 
made).  Any  payments  from  the  account 
will  be  made  first  based  on  the  order 
bearing  the  earliest  date,  and  proceeding 
throu^  and  additional  orders  until  the 
account  is  exhausted.  It  is  presumed 
that  the  earliest  order  established  rights 
for  the  spouse  or  former  spouse  named 
in  that  order  which  cannot  be  affected 
by  subsequent  orders  in  different  cases 
in  which  the  first  spouse  is  not  a  party. 

Section  1653.4  sets  forth  rules  tor 
calculation  of  the  amount  of  an 
entitlement.  TSP  accounts  are  valued 
once  a  month  as  of  the  last  day  of  the 
month.  Under  §  1653.4(a),  if  the  date  or 
event  specified  in  the  order  for 
calculating  the  award  falls  on  any  day 
except  the  last  day  of  the  month,  the 
account  balance  on  which  the  amount  of 
the  entitlement  is  based  is  determined 
as  of  the  last  day  of  the  previous  month. 
Unless  otherwise  provided  by  the  court 
order,  any  outstanding  loan  balance  as 
of  the  end  of  the  month  used  for 
calculating  the  entitlement  will  be 
included  in  the  account  balemce  for  this 
calculation.  If  the  date  or  event 
specified  in  the  order  falls  on  the  last 
day  of  a  month,  the  accoimt  balance  is 
determined  as  of  that  day. 

The  actual  month-end  acx;ount 
balance  used  to  calculate  the 
entitlement  must  be  adjusted  by 


transactions  which  are  processed  before 
the  payment  is  processed  but  which 
relate  to  the  period  on  or  before  the 
month-end  used  for  the  calculation.  For 
example,  assume  that  in  March  1995  the 
Board  receives  a  qualifying  court  order 
awarding  the  former  spouse  one-half  of 
the  participant’s  accoimt  balance  as  of 
the  end  of  February  1995.  In  May  1995, 
the  Board  processes  an  adjustment 
record  received  from  the  participant’s 
employing  agency  which  removes  from 
the  account  $100  that  was  determined 
by  the  agency  to  be  an  excess 
contribution  erroneously  made  by  the 
agency  in  January  1995.  If  payment 
pursuant  to  the  court  order  is  made  in 
July  1995,  the  amount  paid  would  be 
computed  based  on  the  February  1995 
month-end  account  balance,  minus  the 
$100  which  was  removed  from  the 
account  in  May  1995  but  which  related 
to  the  period  prior  to  the  February 
month-end  computation  date.  On  the 
other  hand,  if  the  adjustment  record  was 
for  an  erroneous  contribution  made  in 
April  1995,  then  the  February  balance 
would  be  used  in  the  calculation  of  the 
former  spouse’s  award  without 
reduction  for  the  $100  adjustment. 

.  Section  1653.4(b)  provides  that, 
where  the  award  does  not  cite  a  specific 
date  or  event,  the  entitlement  will  be 
calculated  based  on  the  month-end 
balance  on  or  immediately  preceding 
the  date  the  order  was  entered  by  the 
clerk  of  the  court  or  the  date  the  order 
was  filed  by  the  clerk  of  the  court,  if  the 
order  does  not  show  a  date  entered.  If 
the  order  does  not  indicate  a  date 
entered  or  filed,  the  date  the  order  was 
signed  by  the  judge  will  be  used.  Once 
the  appropriate  date  is  established,  the 
rules  of  paragraph  (a)  are  applied  as  if 
that  date  had  been  specified  in  the 
order. 

Section  1653.4(c)  provides  that,  if  the 
court  awards  a  specific  dollar  amount, 
but  indicates  that  the  amount  awarded 
must  be  paid  out  of  the  balance  that  is 
in  the  account  on  a  certain  date,  the 
award  will  be  for  the  lesser  of  the 
amount  awarded  or  the  appropriate 
month-end  account  balance,  determined 
and  adjusted  under  the  same  rules  as  in 
paragraph  (a).  This  approach  is  based  on 
the  notion  that  the  court  has  no  power 
to  award  a  sum  that  is  greater  than  the 
amount  in  the  accoimt  on  the  particular 
date  cited  in  the  order.  Also  similar  to 
the  rules  set  forth  in  paragraph  (a),  if  no 
date  is  specified  in  the  court  order,  the 
award  will  be  assumed  to  be  based  on 
the  date  the  order  was  entered,  filed  or 
signed  as  appropriate. 

Under  §  1653.4(d),  unless  the  court 
order  specifies  otherwise,  no  earnings 
will  be  credited  to  the  amount  awarded. 
If  the  court  specifies  that  interest  or 


earnings  are  to  be  credited,  but  does  not 
specify  a  rate  or  method  of  calculation, 
the  Board  will  use  the  actual  rate  of 
return  on  the  participant’s  account  for 
the  time  period  involved  based  on  the 
funds  in  which  the  account  is  invested. 
The  participant’s  account  may  be 
invested  in  one  or  more  of  the  following 
funds:  the  Government  Securities 
Investment  (G)  Fund,  the  Common 
Stock  Index  Investment  (C)  Fund,  the 
Fixed  Income  Index  Investment  (F) 

Fund.  Because  the  earnings  may  be 
based  in  whole  or  in  part  on  the 
earnings  of  the  Common  Stock  Index 
Investment  (C)  Fund  or  the  Fixed 
Income  Index  Investment  (F)  Fund,  and 
those  funds  may  suffer  losses  for  any 
given  period  of  time,  the  earnings 
credited  to  the  award  could  be  either 
positive  or  negative.  The  earnings 
calculation  will  begin  with  the  month 
after  the  month-end  balance  used  in 
calculating  the  principal  amount  of  the 
award,  and  will  end  with  the  month 
preceding  payment.  If  the  court 
specifies  a  different  method  for 
calculating  interest  to  be  credited  to  the 
award,  that  method  will  be  used. 

Section  1653.4(e)  makes  it  clear  that 
under  no  circumstances  may  a 
participant’s  Agency  Automatic  (1%) 
Contributions  be  paid  pursuant  to  a 
court  order  it  those  funds  are  not  vested 
under  5  U.S.C.  8432(g)  at  the  time  of 
payment.  While  the  entitlement  may 
initially  be  calculated  to  include  such 
nonvested  sums  for  purposes  of 
advising  the  parties  of  the  amount 
awarded,  the  amount  will  be 
recalculated  excluding  those  sums  if 
they  have  not  become  vested  by  the  date 
of  payment. 

Section  1653.5  sets  forth  the 
procedures  for  making  payments 
pursuant  to  qualifying  retirement 
benefits  court  orders.  Under  §  1653.5(a), 
if  a  qualifying  order  is  found  to  require 
payment,  an  appropriate  tax  notification 
will  be  provided  to  the  payee  after 
issuance  of  the  Board’s  decision. 
Payment  will  not  be  made  less  than  30 
days  after  issuance  of  the  tax 
notification  because,  under  the  Internal 
Revenue  Code,  the  payee  will  often  have 
the  right  to  elect  a  transfer  to  an 
Individual  Retirement  Arrangement 
(IRA)  or  other  eligible  retirement  plan, 
or  to  make  a  tax  withholding  election. 

As  discussed  with  respect  to  the 
elimination  of  the  period  for  appeal  of 
the  Board’s  decision,  this  minimum 
waiting  period  of  30  days  also  provides 
the  participant  an  opportunity  to  seek 
an  amended  order  from  the  state  divorce 
court  or  to  challenge  the  Board’s 
determination  in  Federal  court  under  5 
U.S.C.  8477. 
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Section  16S3.5(b)  states  that  payment 
must  be  made  directly  to  the 
individual(s)  specified  in  the  court 
order.  However,  as  required  by  the 
Internal  Revenue  Code,  this  paragraph 
also  provides  for  a  spouse  or  former 
spouse  to  elect  to  have  all  or  a  part  of 
the  payment  transferred  directly  to  an 
IRA  or  other  eligible  retirement  plan. 

Section  1653.5(c)  provides  that  no 
payment  may  be  made  firom  em  account 
that  exceeds  the  vested  account  balance 
at  the  time  of  payment,  excluding  any 
outstanding  loan  at  the  time  of  payment 
Although  outstanding  loan  balances  are 
includ^  for  purposes  of  computing  the 
amount  of  an  award  as  of  the 
appropriate  computation  date  as 
determined  in  accordemce  with  §  1653.4, 
payment  cannot  include  any  amount 
that  is  outstanding  as  a  loan,  because 
the  money  is  not  in  the  account  and 
thus  is  not  available  to  be  paid.  Payment 
of  more  than  the  vested  account  balance 
excluding  the  outstanding  loan  balance 
would  require  a  payment  fi-om  the  Plan 
that  would  have  to  be  absorbed  by  the 
rest  of  the  TSP  participants. 

Section  1653.5(d)  provides  that  orders 
requiring  a  series  of  payments  will  not 
be  deemed  qualifying  orders.  If  an  order 
requires  a  payment  greater  than  the 
account  balance  as  of  the  date  of  the 
payment,  the  full  amoimt  of  the  accoimt 
will  be  paid  pursuant  to  the  order.  If  the 
account  subsequently  receives 
additional  money,  that  money  will  not 
be  paid  pursuant  to  the  court  order.  A 
new  court  order  would  be  required  for 
payment  of  the  additional  sums.  In 
essence,  a  payment  pursuant  to  a  court 
order  extinguishes  all  entitlements 
under  that  court  order;  further  payment 
can  only  be  made  pursuant  to  a 
subsequent  order. 

Section  1653.5(e)  provides  that  joint 
payments  are  not  permitted.  If  more 
than  one  person  is  awarded  ajportion  of 
the  account,  the  amount  awarded  to 
each  must  be  specified  in  the  order. 
Although  the  checks  will  be  made 
payable  only  to  the  payee(s)  named  in 
the  order,  the  Board  will  permit  each 
payee  to  specify  the  address  to  which 
the  check  should  be  sent,  even  if  that 
address  is  different  finm  an  address 
listed  in  the  court  order.  However,  only 
the  payee  may  designate  an  address  to 
which  the  check  should  be  sent,  and 
such  designation  must  be  done  in 
writing.  The  Board  will  not  honor  a 
change  of  address  submitted,  for 
example,  by  the  payee’s  attorney.  A 
strict  rule  against  accepting  address 
changes  fi'om  anyone  other  than  the 
payee  is  necessary  to  protect  against 
foibidden  alienations  of  the  benefits  to 
which  the  payee,  as  a  beneficiary  of  the 
TSP,  has  become  entitled.  Unless  the 


address  is  changed  by  the  payee,  the 
check  will  be  sent  to  an  address 
provided  in  the  court  order.  If  an  order 
provides  an  address  that  is  "in  care  of’ 
another  individual,  the  check  will  be 
issued  to  the  payee  but  sent  to  the  “in 
care  of’  address. 

Section  1653.5(f)  provides  that  prior 
to  payment  the  TSP  recordkeeper  must 
have  the  payee’s  full  name,  mailing 
address,  and  Social  Security  number. 
This  information  may  be  provided  in 
the  court  order  or  separately  by  the 
parties  or  their  representatives. 

However,  as  discussed  in  connection 
with  paragraph  (e),  only  the  payee  may 
change  the  mailing  address  for  the 
check  to  an  address  other  than  his  or  her 
own  address.  The  payee’s  representative 
may  not  do  so. 

Section  1653.5(g)  provides  that 
payment  will  be  made  to  the  payee’s 
estate  if  the  payee  dies  before  payment 
is  made  pursuant  to  a  court  order.  It  is 
not  necessary  that  the  court  order  be 
submitted  to  the  Board  prior  to  the 
death  of  the  payee,  as  long  as  the  order 
was  issued  prior  to  the  payee’s  death 
and  in  ail  other  respects  constitutes  a 
qualifying  order.  The  court  may,  in  the 
order,  provide  for  an  individual  or 
entity  other  than  the  payee’s  estate  to 
receive  payment  in  the  event  of  the 
payee’s  death. 

If  the  participant  dies  prior  to 
payment  of  the  account,  a  court  order 
entered  prior  to  the  participant’s  death 
will  be  honored.  It  does  not  matter  that 
the  order  may  not  have  been  received  by 
the  Board  prior  to  the  participant’s 
death.  However,  if  the  order  is  not 
received  by  the  Board  prior  to  otherwise 
proper  payment  of  the  account  to 
someone  other  than  the  payee(s) 
specified  in  the  court  order,  then  the 
court  order  will  not  be  honored.  The 
Board  will  neither  seek  nor  accept  a 
return  of  funds  properly  paid  prior  to 
receipt  of  a  court  order. 

Section  1653.5(h)  provides  that 
remarriage  or  termination  of  a  legal 
separation  does  not  nullify  a  court  order 
that  has  already  been  submitted  to  the 
Board.  The  Board  does  not  believe  it  can 
be  presumed  that  in  all  cases  in  which 
a  domestic  relations  court  divides 
property,  including  a  TSP  account,  the 
division  should  be  rendered  void 
merely  because  the  parties  choose  to 
remarry.  If  that  is  the  court’s  intent,  then 
the  parties  must  obtain  an  order  to  that 
effect  and  submit  it  to  the  Board  before 
payment  is  made  pursuant  to  the 
original  court  order. 

Section  1653. 5(i)  reflects  the  last 
sentence  of  5  U.S.C.  8467(a),  which 
provides  that,  “Any  payment  under  this 
subsection  to  a  person  bars  recovery  by 
any  other  person.’’  Once  payment 


pursuemt  to  a  court  order  has  been 
properly  made,  the  Board  will  not 
accept  return  of  the  money  disbursed. 

Nor  will  an  additional  payment  be  made 
to  another  payee. 

Section  1653. 5(j)  provides  that 
payments  will  be  made  fi-om  the  TSP 
investment  funds  on  a  pro  rata  basis. 

For  example,  if  a  participant’s  $10,000 
account  balance  is  invested  50% 

($5,000)  in  the  G  Fund,  30%  ($3,000)  in 
the  C  Fund  and  20%  ($2,000)  in  the  F 
Fund,  then  an  award  of  $1,000  would  be 
paid  $500  from  the  G  Fund,  $300  fi-om 
the  C  Fund,  and  $200  fionUhe  F  Fund. 
The  Board  will  not  honor  any  provision 
in  a  court  order  that  requires  the 
payment  to  be  made  other  than  pro  rata 
fiom  the  TSP  investment  funds. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
They  will  affect  only  internal  Board 
procedures  relating  to  the  processing  of 
and  payment  pursuant  to  retirement 
benefits  court  orders. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Pajjerwork  Reduction  Act 
of  1980. 

List  of  Subjects 
5  CFR  Part  1650 

Employment  benefit  plans. 
Government  employees.  Retirement, 
Pensions. 

i 

5  CFR  Part  1653  ^ 

Employment  benefit  plans. 
Government  employees.  Retirement, 
Pensions. 

Federal  Retirement  Thrift  Investment  Board. 
Roger  W.  Mehle, 

Executive  Director. 

For  the  reasons  set  out  in  the 
preamble,  5  CFR  Chapter  VI  is  proposed 
to  be  amended  as  follows: 

PART  165a-METHODS  OF 
WITHDRAWING  FUNDS  FROM  THRIFT 
SAVINGS  PLAN 

1.  The  authority  citation  for  Part  1650 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8351,  8433, 
8434(a)(2)(E).  8434(b).  8435,  8436,  8467, 
8474(b)(5),  8474(c)(1),  and  sec.  4437,  Pub.  L. 
102-484, 106  Stat.  2724. 

2.  Subpart  I  of  Part  1650,  consisting  of 
§§  1650.27  through  1650.43,  is  removed 
and  reserved. 

3.  A  new  Part  1653  is  added  to  read 
as  follows: 
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PART  1653— DOMESTIC  RELATIONS 
ORDERS  AFFECTING  THRIFT 
SAVINGS  PLAN  ACCOUNTS 

Subpart  A— Retirement  Benefits  Court 
Orders 

Sec. 

1653.1  Purpose. 

1653.2  Qualifying  retirement  bene6ts  court 
orders. 

1653.3  Processing  retirement  benefits  court 
orders. 

1653.4  Calculating  entitlement  under  a 
retirement  benefits  court  order. 

1653.5  Procedures  for  payment  pursuant  to 
retirement  benefits  court  orders. 

Subpart  B — [Reserved] 

Authority:  5  U.S.C.  8435,  8436(b),  8467, 
8474(b)(5)  and  8474(c)(1). 

Subpart  A — Retirement  Benefits  Court 
Orders 

§  1653.1  Purpose. 

This  subpart  contains  regulations 
prescribing  the  Board’s  procedures  for 
processing  retirement  benefits  court 
orders. 

§  1 653.2  Qualifying  retirement  benefits 
court  orders. 

(a)  The  TSP  will  only  honor  the  terms 
of  a  retirement  benefits  court  order  that 
is  qualifying  under  paragraph  (b)  of  this 
section. 

(b)  A  retirement  benefits  court  order 
must  meet  each  of  the  following 
requirements  to  be  considered 
qualifying: 

(1)  The  court  order  must  be  a  court 
decree  of  divorce,  of  annulment,  or  of 
legal  separation,  or  any  court  order  or 
court-approved  property  settlement 
agreement  incident  to  a  decree  of 
divorce,  of  annulment,  or  of  legal 
separation.  Orders  may  be  issued  at  any 
stage  of  a  divorce,  annulment,  or  legal 
separation  proceeding.  Orders  issu^ 
prior  to  a  final  decree,  such  as  orders  for 
the  purpose  of  preserving  the  status  quo 
pending  the  final  resolution  of  the 
proceeding,  are  referred  to  as 
“preliminary”  court  orders,  and  will  be 
considered  “incident  to”  a  final  decree, 
notwithstanding  that  a  final  decree  has 
not  yet  been,  and  may  not  be,  issued. 
Orders  issued  subsequent  to  a  final 
decree,  such  as  orders  for  the  purpose 
of  amending  such  decree,  are  referred  to 
as  “subsequent”  court  orders,  and  will 
also  be  considered  “incident  to”  such 
decree.  However,  any  subsequent  order 
that  requires  the  return  of  money 
properly  paid  pursuant  to  an  earlier 
court  order  will  not  constitute  a 
qualifying  order. 

(2)  The  court  order  must  “expressly 
relate”  to  the  Thrift  Savings  Plan 
account  of  a  current  TSP  participant. 
This  means  that: 


(i)  The  order  must  on  its  face 
specifically  describe  the  TSP  in  such  a 
way  that  it  cannot  be  confused  with 
other  Federal  Government  retirement 
benefits  ornon-Federal  retirement 
benefits;  and 

(ii)  The  order  must  be  written  in  terms 
appropriate  to  a  defined  contribution 
plan  rather  than  a  defined  benefit  plan. 
For  example,  it  should  generally  refer  to 
the  individual  participant’s  “account” 
or  “account  balance”  rather  than  a 
“benefit  formula”  or  the  participant’s 
“eventual  benefits." 

(3)  If  the  coinrt  order  awards  an 
amount  to  be  paid  from  the  participant’s 
TSP  account,  the  award  must  be  for: 

(i)  A  specific  dollar  amoimt; 

(ii)  A  stated  percentage  or  stated 
fraction  of  the  accoimt; 

(iii)  A  portion  of  the  account  to  be 
calculated  by  applying  a  formula  that 
yields  a  mathematically  possible  result. 
Any  variables  in  the  formula  must  have 
values  that  are  readily  ascertainable 
from  the  face  of  the  order  or  from 
Government  employment  records;  or 

(iv)  A  srirvivor  annuity  as  provided  in 
5  U.S.C.  8435(e). 

(4)  Court  orders  that  make  awards 
from  the  TSP  may  only  provide  for 
payments  to: 

(i)  Spouses  or  former  spouses  of  the 
participant; 

(ii)  Attorneys  for  spouses  or  former 
spouses  of  the  participant; 

(iii)  Dependent  children  or  other 
dependents  of  the  participant: 

(iv)  Attorneys  for  dependent  children 
or  other  dependents  of  the  participant. 

(c)  The  following  retirement  benefits 
court  orders  will  be  considered  non¬ 
qualifying: 

(1)  Orders  relating  to  a  TSP  account 
that  contains  only  nonvested  money, 
unless  the  money  will  become  vested 
within  90  days  of  the  date  of  receipt  of 
the  order  if  the  participant  remains  in 
Federal  service; 

(2) (i)  Orders  that  award  an  amount  to 
be  paid  at  a  future  specified  date  or 
upon  the  occurrence  of  a  future 
specified  event,  imless: 

(A)  The  amount  of  the  entitlement  can 
be  currently  calculated;  and 

(B)  The  award  provides  for  the 
payment  of  interest  or  earnings  from  the 
date  of  calculation  to  the  specified  date 
or  event  for  payment. 

(ii)  If  an  order  meets  the  requirements 
of  paragraphs  (c)(2)(i)  (A)  and  (B)  of  this 
section,  a  current  payment  will  be  made 
in  accordance  with  the  procedures  set 
forth  in  §  1653.5,  rather  than  a  payment 
at  the  future  date  stated  in  the  order. 

(d)  For  purposes  of  paragraph  (c)(2)  of 
this  section,  orders  that  require  only 
that  the  amount  of  the  award  be 
calculated  on  the  date  of  payment. 


without  stating  a  future  date  or  event  for 
payment,  will  not  be  considered  as 
awarding  an  ammmt  to  be  paid  at  a 
future  date  or  upon  the  occurrence  of  a 
future  event.  In  such  cases,  the  date  of 
payment  will  be  determined  in 
accordance  with  the  procedures  set 
forth  in  §  1653.5,  and  the  amount  of  the 
entitlement  will  be  determined  in 
accordance  with  §  1653.4  using  that  date 
of  payment. 

(e)  Definition.  For  purposes  of  this 
part,  the  term  former  spouse  shall  have 
the  same  meaning  as  set  forth  in  5 
U.S.C.  8401(12). 

§  1 653.3  Processing  retirement  benefits 
court  orders. 

(a)  The  Board’s  review  of  retirement  . 
benefits  court  orders  is  governed  solely 
by  the  Federal  Employees’  Retirement 
System  Act  (FERSA),  5  U.S.C.  Chapter 
84,  and  by  the  terms  of  this  part.  The 
Board  will  honor  retirement  benefits 
coin!  orders  properly  issued  by  a  court 
of  any  state,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  the  Northern  Mariana  Islands,  or 
the  Virgin  Islands,  and  any  Indian  court. 
However,  those  courts  have  no 
jurisdiction  over  the  Board  and  the 
Board  cannot  be  made  a  party  to  the 
imderlying  domestic  relations 
proceedings. 

(b)  Retirement  benefits  court  orders 
should  be  submitted  to  the  Board’s 
recordkeeper  at  the  following  address: 
Thrift  Savings  Plan  Service  Office, 
National  Finance  Center,  P.O.  Box 
61500,  New  Orleans,  Louisiana  70161- 
1500.  Receipt  by  the  recordkeeper  will 
be  considered  receipt  by  the  Board. 

(c)  Upon  receipt  of  a  document  that 
purports  to  be  a  qualifying  retirement 
benefits  court  order,  including 
preliminary  and  subsequent  court 
orders,  the  participant’s  account  will  be 
frozen.  After  an  account  is  frozen,  no 
withdrawals  or  loans  will  be  allowed 
until  the  account  is  unfrozen.  All  other 
account  activity,  including 
contributions,  adjustments,  and 
interfund  transfers,  will  be  permitted. 
The  parties  will  be  notified  that  the 
participant’s  account  has  been  frozen. 

(d)  The  following  documents  will  not 
be  treated  as  purporting  to  be  qualifying 
retirement  benefits  court  orders. 
Therefore  accounts  of  participants  to 
whom  such  orders  relate  will  not  be 
frozen  and  these  documents  will  not  be 
reviewed  by  the  Board: 

(1)  A  document  that  does  not  indicate 
on  its  face  (or  accompany  a  document 
that  establishes)  that  it  has  been  issued 
or  approved  by  a  court; 

(2)  A  court  order  relating  to  a  TSP 
account  that  has  been  closed; 
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(3)  A  court  order  dated  prior  to  June 
6, 1986; 

(4)  A  court  order  that  fails  to  award 
all  or  any  part  of  the  TSP  account  to 
anyone  other  than  the  particijjant; 

(5)  A  court  order  that  does  not 
mention  retirement  benefits. 

(e)  After  the  participant’s  account  is 
frozen,  the  document  will  be  reviewed 
initially  to  determine  if  it  is  a  complete 
original  or  copy  of  a  retirement  benefits 
court  order. 

(f)  It  it  is  determined  that  the 
document  is  not  complete,  a  complete 
document  will  be  requested.  If  it  is  not 
received  within  30  days  of  the  date  of 
such  request,  the  account  will  be 
unfrozen  and  no  further  action  will  be 
taken  with  respect  to  the  document. 

(g)  Upon  receipt  of  a  complete  order 
that  is  either  an  original  or  a  copy  of  a 
retirement  benefits  court  order,  the 
Board  will  review  the  order  and  will 
determine  whether  it  is  a  qualifying 
order  as  described  in  §  1653.2  and,  if  it 
awards  an  amount  to  be  paid  from  a 
participant’s  TSP  account,  the  amount 
of  the  entitlement.  The  Board  will 
advise  all  parties  in  writing  of  its 
decision. 

(h)  The  Board’s  decision  will  contain 
the  following  information: 

(1)  The  Board’s  determination 
regarding  whether  the  court  order  is 
qualifying: 

(2)  A  statement  of  the  applicable 
statute  or  regulations; 

(3)  If  the  order  is  determined  to  be 
qualifying,  a  statement  regarding  the 
effect  that  compliance  with  the  court 
order  will  have  on  the  participant’s  TSP 
account; 

(4)  If  the  order  requires  payment,  a 
description  of  the  method  by  which  the 
entitlement  under  the  court  order  was 
calculated  and  the  circumstances  under 
which  payment  will  be  made. 

(i)  The  Board’s  decision  will  be  final. 
There  is  no  administrative  appeal  from 
the  decision. 

(j)  An  account  frozen  under  this 
section  will  be  unfrozen  as  follows: 

(1)  If  a  complete  document  has  not 
been  received  within  30  days  from  the 
date  of  a  request  described  in  paragraph 
(0  of  this  section,  upon  expiration  of  the 
30-day  period. 

(2)  If  the  order  is  a  preliminary  order 
or  other  order  precluding  payment  from 
the  account,  as  soon  as  practicable  after 
receipt  of  a  certified  copy  or  original 
court  order  vacating  or  superseding 
such  order  (unless  the  order  vacating  or 
superseding  the  preliminar\’  order  itself 
warrants  placing  a  freeze  on  the 
account). 

(3)  If  the  order  is  valid  to  award  a 
payment  from  the  TSP  account  of  a 


participant  under  this  part,  upon 
payment. 

(4)  If  the  Board  determines  that  the 
order  is  not  a  qualifying  order  under 
this  part,  45  days  after  issuance  of  the 
Board’s  decision.  The  45-day  period 
will  be  terminated  if  both  parties  submit 
a  wnritten  request  for  such  a  termination 
to  the  Board. 

(k)  Multiple  court  orders  pending 
before  the  Board  will  be  processed  in 
accordance  with  the  procedures  set 
forth  in  this  part  in  the  following  orden 

(l)  As  between  conflicting  qualifying 
court  orders  relating  to  the  same  spouse 
or  former  spouse,  the  Board  will  process 
only  the  court  order  bearing  the  latest 
date  entered  by  the  clerk  of  the  court. 

If  any  order  does  not  have  a  date 
entered,  then  the  date  the  order  was 
filed  by  the  clerk  shall  .be  used;  if  there 
is  no  date  entered  or  date  filed,  then  the 
date  the  order  was  signed  by  the  judge 
shall  be  used. 

(2)  As  between  conflicting  qualifying 
court  orders  relating  to  two  or  more 
former  spouses,  the  Board  will  process 
the  orders  in  the  order  of  the  dates 
entered  by  the  clerk  of  the  court,  starting 
writh  the  order  bearing  the  earliest  date, 
and  continuing  imtil  the  account  is 
exhausted.  If  any  order  does  not  have  a 
date  entered,  then  the  date  the  order 
was  filled  by  the  clerk  shall  be  used;  if 
there  is  no  date  entered  or  date  filed, 
then  the  date  the  order  was  signed  by 
the  judge  shall  be  used. 

§  1 653.4  Calculating  entitlement  under  a 
retirement  benefits  court  order. 

(a)  If  the  court  order  awards  a 
percentage  or  fraction  of  the  account  as 
of  a  specific  date  or  event,  the  amount 
of  the  entitlement  will  be  calculated 
based  upon  the  balance  of  the  account 
as  of  the  end  of  the  month  on  or 
immediately  preceding  the  date  or 
event,  plus  any  transactions  posted  after 
the  date  or  event,  but  before  payment, 
that  are  effective  on  or  before  the 
month-end  date  used  for  calculating  the 
entitlement.  For  purposes  of  computing 
the  amount  of  an  entitlement,  any  loan 
amount  outstanding  as  of  the  month-end 
date  used  for  calculating  the  entitlement 
shall  be  treated  as  included  in  the 
account  balance,  unless  the  court  order 
provides  otherwise. 

(b)  If  the  court  order  awards  a 
percentage  or  fraction  of  an  account  but 
does  not  contain  a  specific  date  as  of 
which  to  apply  the  percentage  or 
fraction  to  the  account,  the  amount  of 
the  entitlement  will  be  calculated  as 
described  in  paragraph  (a)  of  this 
section,  using  the  account  balance  as  of 
the  end  of  the  month  on  or  immediately 
prior  to  the  date  the  order  was  entered 
by  the  clerk  of  the  court  or,  if  the  order 


does  not  show  a  date  entered,  the  date 
the  order  was  filed  by  the  clerk  of  the 
court  or,  if  the  order  does  not  contain 
a  date  entered  or  a  date  filed,  the  date 
signed  by  the  judge. 

(c)  If  the  court  order  awards  a  specific 
dollar  amount,  the  amount  of  the 
entitlement  will  be  the  lesser  of: 

(1)  The  amount  of  order  awards;  or 

(2)  The  amount  in  the  account  as  of 
the  end  of  the  month  on  or  before  the 
date  specified  in  the  order  (or,  if  no  date 
is  specified,  the  date  the  order  was 
entered  by  the  clerk  of  the  court  or,  if 
the  order  does  not  show  a  date  entered, 
the  date  the  order  was  filed  by  the  clerk 
of  the  court,  or,  if  the  order  does  not 
contain  a  date  entered  or  a  date  filed, 
the  date  signed  by  the  judge)  plus  any 
transactions  posted  after  the  date  or 
event,  but  before  payment,  that  are 
effective  on  or  before  the  month-end 
date  used  for  calculating  the 
entitlement.  For  purposes  of  computing 
the  amount  of  entitlement,  any  loan 
amount  outstanding  as  of  the  month-end 

•  date  used  for  calculating  the  entitlement 
shall  be  treated  as  included  in  the 
account  balance,  unless  the  court  order 
provides  otherwise. 

(d)  Unless  the  court  order  specifically 
provides  otherwise,  the  entitlement 
calculated  under  this  section  will  not  be 
credited  with  interest  or  earnings.  If 
interest  or  earnings  are  awarded,  the 
Board  will  use  the  monthly  rates  of 
return  credited  to  the  account  unless  the 
court  order  specifies  a  different  rate. 

The  TSP  monthly  rates  of  return  may  be 
either  positive  or  negative.  Interest  or 
earnings  will  be  calculated  beginning 
with  the  month  following  the  month- 
end  valuation  date  used  for  calculating 
the  entitlement  and  ending  with  the 
month  prior  to  the  month  of  payment. 

(e)  All  entitlements  will  be  calculated 
initially  under  this  section  including 
both  vested  and  nonvested  amounts  in 
the  participant’s  account.  If  at  the  time 
of  pa3nnent  the  non-vested  portion  of 
the  account  has  not  become  vested  or 
has  been  forfeited,  the  entitlement  will 
be  recalculated  using  only  the 
participant’s  vested  account  balance. 

§  1 653.5  Procedures  for  payment  pursuant 
to  retirement  benefits  court  orders. 

(a)  If  a  qualifying  court  order  creates 
an  entitlement  to  a  portion  of  a  TSP 
account  under  this  part,  payment  will 
be  made  no  sooner  than  30  days  after 
the  Board’s  decision  has  been  issued 
and  the  appropriate  tax  withholding 
notification  has  been  provided. 

(b)  A  payment  made  pursuant  to  a 
qualifying  court  order  will  be  made  only 
to  the  person(s)  specified  in  the  court 
order.  If  payment  is  to  be  made  to  the 
spouse  or  former  spouse  of  the 
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participant,  he  or  she  may  request  that 
the  TSP  transfer  all  or  a  portion  of  his 
or  her  payment  to  an  Individual 
Retirement  Arrangement  (IRA)  or  other 
eligible  retirement  plan.  Such  a  request 
must  be  made  by  filing  a  Spouse 
Election  to  Transfer  to  IRA  or  Other 
Eligible  Retirement  Plan,  emd  must  be 
received  prior  to  payment. 

(c)  In  no  case  may  a  payment  made 
pursuant  to  a  qualifying  coiut  order 
exceed  the  participant’s  vested  account 
balance,  excluding  any  outstanding  loan 
amount  as  of  the  end  of  the  month 
preceding  the  date  of  payment.  If  the 
entitlement  calculated  pursuant  to  this 
subpart  exceeds  the  participant’s  vested 
account  balance  (excluding  any 
outstanding  loan  amount),  then  only  the 
vested  amount  in  the  account 
(excluding  the  outstanding  loan 
balance)  will  be  paid. 

(d)  The  entire  amount  of  an 
entitlement  created  by  a  qualifying  court 
order  must  be  disbursed  at  one  time.  A 
series  of  payments  will  not  be  made 
even  if  the  court  order  provides  for  such 
a  method  of  payment.  A  payment 


pursuant  to  a  court  order  extinguishes 
all  further  rights  to  any  payment  under 
that  order  even  if  the  entire  amount  of 
the  entitlement  could  not  be  paid.  Any 
further  award  must  be  contained  in  a 
separate  court  order. 

(e)  Payment  cannot  be  made  jointly  to 
more  than  one  person.  If  payment  is  to 
be  made  more  than  one  individual,  the 
order  must  separately  indicate  the 
amount  to  be  paid  to  each. 

(f)  In  order  to  make  a  payment 
pursuant  to  a  retirement  benefits  court 
order,  the  Board’s  recordkeeper  must  be 
provided  with  the  full  name,  mailing 
address,  and  Social  Security  number  of 
the  payee,  even  if  the  payment  is  being 
mailed  to  another  address. 

(g)  If  the  payee  dies  before  a  payment 
is  made  pursuant  to  a  qualifying 
retirement  benefits  court  order,  payment 
will  be  made  to  the  estate  of  the  payee, 
unless  otherwise  specified  by  the  court 
order.  If  the  participant  dies  before 
payment  is  made  pursuant  to  a 
qualifying  retirement  benefits  order 
entered  prior  to  the  participant’s  death, 
the  order  will  be  honored  as  long  as  it 

is  submitted  to  the  Board  before 


payment  of  the  account,  regardless  of 
whether  the  order  was  received  by  the 
Board  prior  to  the  participant’s  death. 

(h)  If  the  parties  to  a  divorce  or 
annulment  are  remarried,  or  a  legal 
separation  is  terminated,  a  new  court 
order  will  be  required  to  prevent 
payment  pursuant  to  a  previously 
submitted  qualifying  retirement  benefits 
court  order. 

(i)  Payment  to  a  person  (including  the 
estate  of  the  payee)  pursuant  to  a 
qualifying  retirement  benefits  court 
order,  made  in  accordance  with  this 
subpart,  bars  recovery  by  any  other 
person  pursuant  to  that  order. 

(j)  Payments  pursuant  to  qualifying 
court  orders  will  be  paid  pro  rata  from 
the  TSP  investment  funds,  based  on  the 
balance  in  each  fund  on  the  date  as  of 
which  the  payment  is  made.  The  Board 
will  not  honor  provisions  of  court 
orders  that  require  payment  to  be  made 
from  specific  investment  funds. 

Subpart  B — [Reserved] 

(FR  Doc.  94-26492  Filed  10-25-94;  8:45  am) 
BtLUNG  CODE  6760-01-M 


Wednesday 
October  26,  1994  • 


Part  IV 

Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 


30  CFR  Part  773 

Notification  and  Permit  Processing; 
Proposed  Rule 


53884  Federal  Register  /  Vol.  59,  No.  206  /  Wednesday,  October  26,  1994  /  Proposed  Rules 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFR  Part  773 

RIN  1029-AB80 

Notification  and  Permit  Processing 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
proposes  to  amend  its  regulations  in 
response  to  a  petition  for  rulemaking. 
The  rulemaking  would  require  that  the 
regulatory  authority  provide  to  each 
person  who  was  a  party  to  an  informal 
conference  its  written  findings  granting, 
requiring  modification  of,  or  denying  a 
permit  application.  The  rulemaking 
would  also  require  both  that  an 
approved  permit  contain  in  its  permit 
area  only  lands  for  which  the  applicant 
has  established  a  right-to-enter  and 
commence  surface  coal  mining  and 
reclamation  operations,  and  that 
compliance  with  an  approved  permit  be 
based  on  activities  to  be  conducted 
solely  upon  such  lands. 

DATES:  Written  comments:  OSM  will 
accept  written  comments  on  the  rule 
until  5  p.m.  Eastern  time  on  December 
27, 1994. 

Public  hearings:  OSM  will  hold  a 
public  hearing  on  the  proposed  rule,  at 
a  time  and  place  to  be  announced,  in 
Vincennes,  Indiana. 

Individuals  wishing  to  attend,  but  not 
testify  at  the  hearing,  should  contact  the 
person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT  beforehand  to 
verify  that  it  will  be  held.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  also  contact  the  person 
listed  un(;ler  FOR  FURTHER  INFORMATION 
CONTACT. 

ADDRESSES:  Written  comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  660,  800 
North  Capitol  Street,  NW.,  Washington, 
DC  20001;  or  mail  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution 
Avenue,  Room  660NC,  Washington,  DC 
20240. 

Comments  may  also  be  sent  through 
the  Internet  to  the  Branch  of  Research 
and  Technical  Standards,  Internet 
address: 

171B@osm.doi.CompuServe.com. 
Copies  of  any  messages  received 
electronically  will  be  filed  with  the 
Administrative  Record. 


FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Boyce,  Branch  of  Research  and 
Tedmical  Standards,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Room 
640NC,  Washington,  DC  20240; 
Telephone:  (202)  343-3839. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific, 
should  be  confined  to  issues  pertinent 
to  the  proposed  rule,  and  should 
explain  the  reason  for  any 
recommended  change.  Where 
practicable,  commenters  should  submit 
three  copies  of  their  comments  (see 
ADDRESSES).  Comments  received  after 
the  close  of  the  conunent  period  or 
delivered  to  addresses  other  than  those 
listed  above  (see  DATES)  may  not  be 
considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings 

OSM  will  hold  a  public  hearing  on 
the  proposed  rule,  at  a  time  and  place 
to  be  announced,  in  Vincennes,  Indiana. 
Any  person  interested  in  participating 
in  the  hearing  should  inform  Scott 
Boyce  (see  FOR  FURTHER  INFORMATION 
CONTACT)  either  orally  or  in  writing  by 
5  p.m.  Eastern  time,  December  27, 1994, 
If  no  one  has  contacted  Mr.  Boyce  to 
express  an  interest  in  participating  in  a 
hearing  by  that  date,  the  hearing  will 
not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  included  in  the  * 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber  and 
ensure  an  accurate  record,  OSM 
requests  that  persons  who  testify  at  the 
hearing  give  the  transcriber  a  copy  of 
their  testimony.  To  assist  OSM  in 
preparing  appropriate  questions,  OSM 
also  requests  that  persons  who  plan  to 
testify  submit  to  OSM  at  the  address 
previously  specified  for  the  submission 
of  written  comments  (see  ADDRESSES)  an 
advance  copy  of  their  testimony. 

II.  Background 

In  a  letter  dated  September  29, 1992, 
Mr.  Jim  B.  Wyant  of  Vincennes,  Indiana, 
presented  a  petition  for  rulemaking  to 
OSM.  A  “Notice  of  availability  of  a 


petition  to  initiate  rulemaking  and 
request  for  comment”  was  published  in 
the  Federal  Register,  November  12, 

1992,  (57  FR  53670).  After  consideration 
of  the  petitioner’s  requests  and  public 
comments  received  on  the  petition,  the 
Director  of  OSM  published  his  “Notice 
of  decision  on  petition  for  rulemaking” 
and  stated  that  “OSM  will  initiate 
Federal  rulemaking  proposing  to  revise 
the  permit  application  provisions  of  30 
CFR  773.15  to  require  notification  of  all 
peuties  to  an  informal  conference  of  any 
decision  to  require  modification  of  the 
permit  application.  OSM  will  also 
initiate  a  rulemaking  to  revise  the  » 
provisions  of  30  CFR  778.15  to  address 
the  degree  to  which  lands  may  be 
included  in  the  permit  £u^a  where  the 
permittee  does  not  have  the  right-to- 
enter.”  (August  24, 1993,  58  FR  44630) 

III.  Discussion  of  Proposed  Rule 

Notification  Requirements 

OSM  proposes  to  modify  30  CFR 
773.15,  Review  of  Permit  Applications 
at  773.15(a)(1).  The  sentences  of  this 
subparagraph  would  be  redesignated  as 
(1),  (i)  and  (ii)  with  an  additional 
sentence  added  as  subsection  (iii).  The 
added  sentence  would  require  that  the 
regulatory  authority  “(p)rovide  a  copy  of 
the  written  decision  granting,  requiring 
modification  of,  or  denying  the  permit, 
and  stating  the  specific  reasons  for  the 
decision  to  the  permit  applicant  and  to 
jeach  person  who  was  a  party  to  the 
conference.” 

OSM  is  proposing  to  revise  §  773.15(a) 
because  its  current  regulations  30  CFR 
773.19(b)(1)  only  require  the  regulatory 
authority  to  provide  written  notification 
of  its  final  decision  on  the  permit 
application  to  all  parties  to  an  informal 
conference.  Its  regulations  at  §  773.15(a) 
do  not,  however,  require  the  regulatory 
authority  to  provide  the  same 
notification  to  the  same  parties  when 
that  authority  requires  a  modification  of 
the  permit  application.  Section 
773.15(a)  would,  therefore,  be  revised  to 
require  the  regulatory  authority  to 
provide  parties  to  an  informal 
conference  the  same  notification  of 
decisions  modifying  the  permit 
application  as  for  decisions  approving 
or  denying  the  application. 

The  1979  final  permanent  regulations 
at  30  CFR  786.23(c)  originally  required 
the  regulatory  authority  to  notify  all 
parties  to  an  informal  conference  of  any 
decision  granting,  modifying  or  denying 
the  permit  application,  and  stating  the 
specific  reasons  therefor  in  the  decision. 
(March  13, 44  FR  15381)  This  required 
notice  provision  was  dropped  without 
explanation  in  the  1983  revision  of 
OSM’s  permitting  regulations. 
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(September  28, 48  FR  44371,  44395) 
Thus,  imder  the  current  30  part  773 
regulations,  and  as  noted  by  the 
petitioner,  concerned  parties  who  have 
taken  an  active  role  in  the  permitting 
process  through  participation  in 
informal  conferences  may  find  that 
regulatory  authority  decisions  requiring 
modification  of  the  permit  application 
are  conveyed  solely  to  the  applicant. 
These  concerned  parties  would  receive 
no  feedback  on  important  permit 
application  issues  until  the  regulatory 
authority’s  final  decision  on  the 
application  is  conveyed  to  all  parties 
pursuant  to  §  773.19(b)(1).  The  proposed 
revisions  to  §  773.15(a)  would  address 
this  inequity  by  reinstating  the  1979 
requirement  that  all  parties  to  an 
informal  conference  be  provided  the 
regulatory  authority’s  written  decision 
granting,  modifying,  or  denying  the 
permit  application  and  stating  the 
specific  reasons  therefore  in  the 
decision. 

Permit  Processing 

In  OSM’s  notice  of  decision  on  the 
petition  for  rulemaking  published  in  the 
Federal  Register  August  24, 1993,  the 
agency  stated  that  it  would  “initiate  a 
rulemaking  to  revise  the  provisions  of 
30  CFR  778.15  to  address  the  degree  to 
which  lands  may  be  included  in  the 
permit  area  where  the  permittee  does 
not  have  the  right-to-enter.’’  Later,  in 
considering  this  commitment,  OSM 
concluded  that  it  could  be  more 
appropriately  implemented  by 
proposing  revisions  to  §  773.15,  Review 
of  permit  applications,  and  30  CFR 
773.17,  Permit  conditions,  rather  than  to 
§  778.15,  Right-of-entry  information. 
Existing  section  773.15  would  therefore 
be  revised  to  add  paragraph  (c)(13) 
requiring  both  that  the  approved  permit 
contain  only  lands  for  which  the 
applicant  has  established  a  right-to- 
enter  and  conduct  surface  mining  and 
reclamation  operations  and  that 
compliance  with  the  operation  and 
reclamation  plans  be  based  upon 
activities  conducted  solely  upon  such 
lands. 

Note:  A  new  but  different  subparagraph 
§  773.15(c)(13)  has  also  been  proposed  under 
the  remining  rulemaking.  (June  2, 1994,  59 
FR  28744)  If  both  this  and  the  remining 
rulemaking  are  finalized  as  proposed,  the 
(c)(13)  subparagraph  of  the  second  efiective 
rule  will  be  redesignated  as  (c)(14). 

Existing  §  773.17  would  also  be 
revised  to  be  consistent  with  proposed 
§  773.15(c)(13)  and  would,  as  a  permit 
condition,  impose  a  similar  requirement 
that  the  permit  area  of  an  approved 
permit  contain  only  lands  for  which  the 
applicant  has  established  a  right-to- 


enter  and  conduct  surface  mining  and 
reclamation  operations. 

Section  507(b)(9)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act),  30  U.S.C. 

1201  et  seq.,  states,  “the  applicant  shall 
file  with  the  regulatory  authority  on  an 
accurate  map  or  plan,  to  an  appropriate 
scale,  clearly  showing  the  land  to  be 
affected  as  of  the  date  of  the  application, 
the  area  of  land  within  the  permit  area 
upon  which  the  applicant  has  the  legal 
right-to-enter  and  commence  surface 
mining  operations  on  that  area  affected, 
and  whether  that  right  is  the  subject  of 
pending  court  litigation.  Provided,  That 
nothing  in  this  Act  shall  be  construed  as 
vesting  in  the  regulatory  authority  the 
jurisdiction  to  adjudicate  property  title 
disputes.’’ 

’The  Act  and  its  implementing 
regulations  are  silent  on  the  specific 
question  of  whether  the  approved 
permit  can  include  lemd  for  which  the 
applicant  does  not  have  right-of-entry 
(“imcontrolled  land’’)  and  which  will 
not  be  disturbed  under  the  permit  until 
such  right-of-entry  is  obtained.  It  has, 
however,  been  OSM’s  practice  imder  its 
Federal  and  Indian  lands  programs  to 
allow  inclusion  in  the  permit 
application  of  land  for  which  the 
applicant  can  not  establish  right-of- 
entry  but  to  prohibit  inclusion  of  such 
land  in  the  permit  at  the  time  of 
issuance. 

Promulgation  of  this  Federal  practice 
as  a  national  rule  would  end  the 
practice  in  a  minority  of  approved 
program  States  of  allowing  inclusion  in 
the  approved  permit  of  land  for  which 
the  applicant  does  not  have  right-of- 
entry.  The  owners  of  such  lands  often 
complain  that  this  inclusion  clouds 
their  title,  depresses  their  property 
values,  and  interferes  with  their  ability 
to  enjoy  their  property  rights. 

The  language  of  proposed 
§  773.15(c)(13)  “(t)he  applicant  has 
demonstrated  that  the  approved  permit 
area  contains  only  lands  for  whi^  the 
applicant  has  established  a  right-to- 
enter  and  conduct  surface  coal  mining 
and  reclamation  operations’’  and  similar 
language  in  proposed  §  773.17(a)  are 
intended  to  prohibit  the  inclusion  of 
uncontrolled  land  in  the  permit  area  of 
approved  permits. 

OSM’s  oversight  of  those  State 
programs  allowing  uncontrolled  land  in 
the  permit  area  of  approved  permits  has 
shown  that  the  validity  of  the  operation 
and  reclamation  plans  required  by  30 
CFR  part  780  may  be  substantially 
compromised  by  the  applicant’s 
subsequent  inability  to  gain  access  to 
blocks  of  land  within  the  permit  area 
upon  which  the  plans  were  predicated. 
Examples  exist  where  central  elements 


upon  which  approval  was  based 
required  modification  when  the 
applicant  subsequently  was  unable  to 
obtain  access  to  required  land.  In 
various  instances,  proposed  spoil  and 
soil  storage  areas,  borrow  areas,  and 
facility  areas  have  been  unavailable  for 
use.  Sediment  control  strategies  have 
been  compromised  when  land  for 
sediment  ponds  and  diversion  ditches 
in  the  approved  operation  and 
reclamation  plans  was  unavailable. 
Changes  have  occurred  which  require 
recalculation  of  the  bond  amount.  While 
OSM  recognizes  the  need  for  operation 
and  reclamation  plans  to  be  dynamic 
enough  to  accommodate  new 
information  and  unexpected  conditions 
that  may  develop,  changes  such  as  those 
described  militate  against  the  credibility 
of  OSM’s  regulatory  scheme  which  is  to 
be  based  upon  the  approval  or  rejection 
of  accurate  and  reliable  operation  and 
reclamation  plans.  Accordingly,  and  in 
partial  response  to  industry’s  comments 
discussed  below,  OSM  is  also  proposing 
that  §  773.15(c)(13)  include  the 
requirement  that  compliance  with  the 
operation  and  reclamation  plans  be 
based  upon  activities  to  be  conducted 
solely  upon  lands  for  which  the 
applicant  has  the  right-to-enter  and 
conduct  sjurface  mining  and  reclamation 
operations.  This  language  is  intended  to 
put  all  parties  on  notice  that  operation 
and  reclamation  plans  included  in  the 
approved  permit  cannot  be  based  on 
activities  to  be  conducted  on 
uncontrolled  land. 

Several  commenters  opposing  the 
petition  argued  that  the  inclusion  of 
uncontrolled  land  in  the  permit  areas  of 
permit  applications  and  approved 
permits  is  necessary  to  accommodate 
the  complexities  of  real  estate 
transaction  involved  in  mine  plan 
development  and  to  allow  for 
environmental  planning  based  on  a 
more  conceptually  complete  mining  and 
reclamation  plan.  While  OSM 
acknowledges  that  inclusion  of 
uncontrolled  lands  in  an  approved 
permit  may  allow  the  formulation  of  a 
comprehensive  and  cumulative 
operation  and  reclamation  plan  and 
environmental  analysis,  such  plans  and 
analysis  may  not  prove  reliable  and, 
therefore,  may  not  provide  the 
regulatory  authority  with  a  reasonable 
basis  for  concluding  that  the  lands  for 
which  the  applicant  has  right-of-entry 
can  actually  be  mined  and  reclaimed  in 
accordance  with  the  Act  and  in 
compliance  with  its  implementing 
regulations.  30  CFR  773.15(c)  (1),  (2) 
and  780.2.  Neither  would  the 
commenter’s  suggestion  that  the 
approved  permit  be  conditioned  to 
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authorize  mining  only  on  lands  for 
which  right-of-entry  is  obtained  address 
this  potential  defect  in  the  permitted 
operation  and  reclamation  plans  and 
associated  environmental  analysis. 

Proposed  §§  773.15(c)(13)  and 
773.17(a)  would  not  preclude  inclusion 
under  §  778.15(a)  of  a  reasonable 
amount  of  uncontrolled  land  in  the 
permit  application  thus  accommodating 
the  need  for  continued  real  estate 
transactions  during  the  permit  review 
process  and  facilitating  the  development 
of  environmental  projections  based  on 
mining  and  reclamatiomon  a  scale  the 
applicant  plans  to  achieve.  However, 
under  the  proposed  rule  permit  issuance 
would  be  preheated  upon  the  existence 
of  a  clearly  discernible  and  finite  permit 
area  in  the  operation  and  reclamation 
plans  where  the  applicant’s  ability  to 
obtain  right-of-entry  is  not  a  variable 
that  would  influence  the  execution  of 
the  plans  as  approved. 

In  practical  terms,  the  requirement  of 
proposed  §  773.15(c)(13)  that 
“compliance  with  the  operation  and 
reclamation  plans  is  based  upon 
activities  to  be  conducted  solely  upon 
such  lands"  means  that  immediately 
prior  to  permit  issuance  the  regulatory 
authority  must  reassess  the  legitimacy  of 
the  applicant’s  operation  and 
reclamation  plans  taking  into  account 
the  impact  of  the  applicant’s  lack  of 
access  to  any  uncontrolled  land.  Loss  of 
a  piece  of  land  necessary  for  the 
accomplishment  of  the  operation  or 
reclamation  plan  could  require  permit 
modification  or  permit  denial.  It  is 
anticipated  that  the  §  773.15(c)(13) 
requirement  will  militate  against 
inclusion  in  the  permit  application  of 
properties  for  which  the  applicant  is 
unlikely  to  obtain  right-of-entry  by  the 
time  of  permit  issuance.  This  should  in 
turn  accrue  to  the  benefit  of  landowners 
who  never  wanted  their  properties 
included  in  the  permit  application.  It 
should  also  accrue  to  the  benefit  of  the 
environment  as  planning  would  be 
based  on  more  plausible  real  estate 
projections. 

Proposed  §§  773.15(c)(13)  and 
773.17(a)  are  seen  as  striking  a 
reasonable  balance  between  not 
unnecessarily  burdening  the  legitimate 
mining  industry  and  protecting  the 
rights  of  landowners  while  providing 
the  regulatory  authority  with  the 
accurate,  comprehensive  and  reliable 
information  it  needs  to  comply  with  its 
responsibilities  under  30  CFR 
773.15(c)(1),  (2)  and  780.2.  These 
proposals  are  not  intended  to  alter 
existing  standards  for  establishing  right- 
of-entry.  They  merely  require  that  the 
applicant  must  demonstrate  that  the 
permit  area  of  the  approved  permit 


contains  only  lands  for  which  he  has 
established  a  right-of-entry. 

IV.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

Executive  Order  12866 

This  proposed  rule  does  not  require 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined,  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.SuC.  601  et  seq.,  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  sm^ll  entities. 
Although  OSM  does  not  have  data  on 
the  number  of  coal  mine  operations  or 
the  number  of  landowners  and  amount 
of  land  that  would  be  affected  by  this 
rule,  data  obtained  firom  OSM  Field 
Offices  on  14  States  indicates  that  only 
3  of  those  States  do  not  notify 
participants  as  to  the  outcome  of 
informal  conferences,  and  that  only  6 
out  of  18  States  for  which  data  is 
available  allow  land  in  the  permit  area 
of  an  approved  permit  for  which  the 
applicant  does  not  have  right-of-entry 
authorization.  However,  to  notify  the 
participants  to  a  conference  of  the 
outcome  of  that  conference  is  a 
procedural  type  of  action  entailing 
minor  economic  consequences 
comprised  of  the  cost  of  mailing  notices 
to  the  participants,  and  to  require  that 
an  applicant  have  right-of-entry 
authorization  to  all  lands  included  in 
the  permit  area  of  an  approved  permit 
does  not  take  euiy  economic  rights  from 
the  applicant,  nor  does  it  impose 
significant  additional  costs  on  the 
applicant.  Therefore,  the  proposed 
revisions  are  not  expected  to  be  of 
economic  significance. 

National  Environmental  Policy  Act 
OSM  has  prepared  a  draft 
environmental  assessment  (EA),  and  has 
made  a  tentative  finding  that  the 
proposed  rule  would  not  significantly 
affect  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4332(2)(C). 
The  EA  is  on  file  in  the  OSM 
Administrative  Record  at  the  address 
specified  previously  (see  ADDRESSES). 
An  EA  will  be  completed  on  the  final 
rule  and  a  finding  made  on  the 
significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 


Civil  Justice  Reform 

This  proposed  rule  has  been  reviewed 
under  the  applicable  standards  of 
section  2(b)(2)  of  Executive  Order 
12778,  Civil  Justice  Reform  (56  FR 
55195).  In  general,  the  requirements  of 
section  2(b)(2)  of  Executive  Order  12778 
are  covered  by  the  preamble  discussion 
of  this  proposed  rule.  Additional 
remarks  follow  concerning  individual 
elements  of  the  Executive  Order: 

A.  What  is  the  preemptive  effect,  if 
any,  to  be  given  to  the  regulation? 

'The  proposed  rule  would  have  the 
same  preemptive  effect  as  other 
standards  adopted  pursuant  to  SMCRA. 
To  retain  primacy.  States  have  to  adopt 
and  apply  standards  for  their  regulatory 
programs  that  are  no  less  effective  than 
those  set  forth  in  OSM’s  rules.  Any  State 
law  that  is  inconsistent  with  or  that 
would  preclude  implementation  of  this 
proposed  rule  would  be  subject  to 
preemption  under  SMCRA  section  505 
and  implementing  regulations  at  30  CFR 
730.11.  To  the  extent  that  the  proposed 
rules  would  result  in  preemption  of 
State  law,  the  provisions  of  SMCRA  are 
intended  to  preclude  inconsistent  State 
laws  and  regulations.  This  approach  is 
established  in  SMCRA,  and  has  been 
judicially  affirmed.  See  Hodel  v. 

Virginia  Surface  Mining  and 
Reclamation  Ass’n,  452  U.S.  264  (1981). 

B.  What  is  the  effect  on  existing 
Federal  law  or  regulation,  if  any, 
including  all  provisions  repealed  or 
modified. 

This  rule  modifies  the 
implementation  of  SMCRA  as  described 
herein,  and  is  not  intended  to  modify 
the  implementation  of  any  other  Federal 
statute.  The  preceding  discussion  of  this 
rule  specifies  the  Federal  regulatory 
provisions  that  are  affected  by  this  rule. 

C.  Does  the  rule  provide  a  clear  and 
certain  legal  stand^d  for  affected 
conduct  rather  than  a  general  standard, 
while  promoting  simplification  and 
burden  reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  tiie  topics 
covered  and  the  mandates  of  SMCRA. 

D.  What  is  the  Retroactive  effect,  if 
any,  to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  526(a)  of  SMCRA,  30 
U.S.C.  1276(a). 
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Prior  to  any  judicial  challenge  to  the 
application  of  the  rule,  however, 
administrative  procedures  must  be 
exhausted.  In  situations  involving  OSM 
application  of  the  rule,  applicable 
administrative  procedures  may  be  found 
at  43  CFR  part  4.  In  situations  involving 
State  regulatory  authority  application  of 
provisions  equivalent  to  those  contained 
in  this  rule,  applicable  administrative 
procedures  are  set  forth  in  the  particular 
State  program. 

F.  Does  the  rule  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items. 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  700.5  and  701.5. 

G.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

The  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
have  not  issued  any  guidance  on  this 
requirement. 

Authon  The  principal  author  of  this  rule 
is  Scott  Boyce,  Branch  of  Research  and 
Technical  Standards,  Office  of  Surface 
Mining  Reclamation  and  Enforcement,  1951 
Constitution  Avenue,  NW.,  Room  640NC, 
Washington,  DC  20240;  Telephone:  (202) 
343-3839. 

List  of  Subjects  in  30  GFR  Part  773 

Administrative  practice  and 
procedure.  Permit  processing,  Public 


participation,  Notification  of  decisions. 
Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

Dated:  September  26, 1994. 

Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

Accordingly,  OSM  proposes  to  amend 
30  GFR  Part  773  as  follows: 

PART  77a-REQUIREMENTS  FOR 
PERMITS  AND  PERMIT  PROCESSING 

1.  The  authority  citation  for  Part  773 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.,  as 
amended;  16  U.S.C.  470  et  seq.;  16  U.S.C. 
1531  et  seq.;  16  U.S.C.  661  et  seq.;  16  U.S.C. 
703  et  seq.;  16  U.S.C.  668a:  16  U.S.C.  469  et 
seq.)  16  U.S.C.  470aa  et  seq.;  and  Pub  L.  100- 
34. 

2.  Section  773.15  is  amended  by 
revising  paragraph  (a)(1);  and  adding  a 
new  paragraph  (c)(13)  to  read  as  follows: 

§  773.1 5  Review  of  permit  applications. 

(a)  *  *  * 

(1)  The  regulatory  authority  shall — 

(i)  Review  the  application  for  a 
permit,  revision,  or  renewal;  written 
comments  and  objections  submitted; 
and  records  of  any  informal  conference 
or  hearing  held  on  the  application  and 
issue  a  written  decision,  within  a 
reasonable  time  set  by  the  regulatory 
authority,  either  granting,  requiring 
modification  of,  or  denying  the 
application. 

(ii)  If  an  informal  conference  is  held 
under  §  773.13(c),  make  a  decision 


within  60  days  of  the  close  of  the 
conference,  unless  a  later  time  is 
necessary  to  provide  an  opportunity  for 
a  hearing  under  paragraph  (b)(2)  of  this 
section;  and 

(iii)  Provide  a  copy  of  the  written 
decision  granting,  requiring 
modification  of,  or  denying  the  permit, 
and  stating  the  specific  reasons  for  the 
decision  to  the  permit  applicant  and  to 
each  person  who  was  a  party  to  the 
conference. 

***** 

(c)  *  *  * 

(13)  The  applicant  has  demonstrated 
that  the  approved  permit  area  contains 
only  lands  for  which  the  applicant  has 
established  a  right-to-enter  and  conduct 
surface  coal  mining  and  reclamation 
operations  and  that  compliance  with  the 
operation  and  reclamation  plans  is 
based  upon  activities  to  be  conducted 
solely  upon  such  lands. 
***** 

3.  Section  773.17,  paragraph  (a),  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

§773.17  Permit  conditions. 
***** 

(a)  *  *  *  The  permit  area  of  an 
approved  permit  shall  contain  only 
lands  for  which  the  applicant  has 
established  a  right-to-enter  and  conduct 
surface  coal  mining  and  reclamation 
operations. 

***** 

(FR  Doc.  94-26559  Filed  10-25-94;  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CPR  Parts  203, 234,  and  3500 
[Docket  No.  R-94-1688;  FR-3255-F-03] 

RIN  2502-AF77 

Real  Estate  Settlement  Procedures  Act 
(Regulation  X):  Escrow  Accounting 
Procedures 

agency:  Office  of  the  Assistant  ■ 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
escrow  accoimting  procedures  under 
Sections  6(g)  and  10  of  the  Real  Estate 
Settlement  I^ocedures  Act,  12  U.S.C. 
2605(g)  and  2609  (RESPA).  It  establishes 
a  nationwide  standard  accounting 
method  known  as  aggregate  accounting. 
The  rule  requires  servicers  to  use  the 
aggregate  accounting  method  for  escrow 
accounts  involving  federally  related 
mortgage  loans  that  are  settled  on  or 
after  the  effective  date  of  this  rule.  It 
provides  a  three-year  phase-in  period 
for  existing  escrow  accounts  to  convert 
to  the  aggregate  accoimting  method.  In 
addition,  the  final  rule  establishes 
formats  and  procediues  for  initial  and 
annual  escrow  account  statements.  By 
this  rulemaking,  the  Department  is 
implementing  &e  Section  10 
cimendments  made  in  section  942  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act.  Conforming  changes  are 
also  made  to  appropriate  Federal 
Housing  Administration  (FHA) 
provisions  in  parts  203  and  234. 
EFFECTIVE  DATE:  April  24, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Reid,  Research  Economist, 

Office  of  Policy  Development  and 
Research,  Room  8212,  phone  (202)  708- 
0421  or  (202)  708-0770  (TDD).  For  legal 
questions,  contact  Grant  E.  Mitchell, 
^nior  Attorney  for  RESPA,  Room 
10252,  phone  (202-708-1552),  or 
Kenneth  A.  Markison,  Assistant  General 
Counsel  for  GSE/RESPA,  Room  10252, 
phone  (202-708-3137)  (these  are  not 
toll-free  numbers).  The  address  for  the 
above-listed  persons  is:  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410-0500. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 


been  approved  by  the  Office  of 
Management  and  Budget  (OMB),  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  and  assigned  ON^  control 
numW  2502-0501. 

I.  Background 

Section  10  of  the  Real  Estate 
Settlement  Procedures  Act  of  1974 
(RESPA)  (12  U.S.C.  2609)  sets  oUt  the 
statutory  limits  on  the  amounts  tnat 
lenders  may  legally  require  borrowers  to 
deposit  in  escrow  accounts.  The 
statutory  language  of  Section  10  is 
complex.  It  has  been  subject  to 
increasing  controversy.  At  times  the 
statute  uses  the  term  “lender”  and  at 
other  times  it  uses  the  term  “servicer.” 

A  lender  creates  a  loan  obligation  hut 
may  or  may  not  service  the  loan.  Within 
this  rule,  HUD  uses  the  term  servicer  to 
include  the  lender  when  the  lender 
performs  the  servicing  function. 

Section  10(a)  of  RESPA  limits  the 
amounts  that  a  lender  may  charge  a 
borrower  at  the  creation  of  an  escrow 
accoimt  and  during  the  lifetime  of  the 
account.  Section  10(a)(1)  sets  limits  on 
charges  to  a  borrower  when  a  lender 
creates  an  escrow  account.  At  the  time 
the  lender  creates  an  escrow  account, 
the  lender  may  only  charge  the  borrower 
an  amount  sufficient  to  pay  the  charges 
respecting  the  mortgaged  property,  such 
as  taxes  and  insurance,  that  are 
attributable  to  the  period  from  the  date 
such  payment(s)  were  last  paid  until  the 
first  ftill  installment  payment  under  the 
mortgage.  In  addition,  the  lender  may 
charge  the  borrower  a  cushion  to  cover 
unanticipated  expenses.  The  statute 
limits  the  cushion  to  one-sixth  of  the 
estimated  total  annual  payments  from 
the  account. 

Section  10(a)(2)  sets  limits  on  charges 
to  a  borrower  over  the  rest  of  the 
lifetime  of  the  escrow  account.  It 
provides  that  a  lender  may  charge  a 
borrower  a  monthly  sum  equal  to  one- 
twelfth  of  the  total  annual  escrow 
payments  that  the  lender  reasonably 
anticipates  paying  from  the  accoimt.  In 
addition,  a  lender  may  add  an  amoimt 
to  maintain  a  cushion  equal  to  one-sixth 
of  the  estimated  total  annual  payments 
from  the  account. 

Section  10(c)  of  RESPA  requires  a 
servicer  to  provide  a  borrower  with 
initial  and  annual  escrow  account 
statements.  Section  10(d)  sets  forth  the 
penalty  provisions  for  a  servicer’s 
failure  to  provide  the  required 
statements.  Section  6(g)  of  RESPA 
provides  that  if  the  servicer  has  required 
an  escrow  accoimt,  then  the  servicer 
shall  make  disbursement  payments  for 
the  escrow  account  items  in  a  timely 
manner  as  such  payments  become  due. 


Historically,  HUD  had  only 
interpreted  the  escrow  accounting 
portions  of  Section  10  by  informal 
opinion  and  one  Interpretive  Rule, 
dated  January  21, 1993  (58  FR  5520). 
Litigation  initiated  by  various  State 
Attorneys  General  and  private  class- 
action  plaintiffs  raised  serious  questions 
about  what  RESPA  permitted  in  this 
regard  and  fueled  a  debate  about  the 
extent  of  “overescrowing”  in  the 
industry.  The  Secretary  decided  that 
HUD  needed  to  fulfill  its  responsibility 
to  protect  consumers  by  setting  forth 
clear,  specific  guidance  on  escrow 
practices.  Therefore,  the  Department 
initiated  this  rulemaking  process. 

On  December  3, 1993  (58  FR  64065), 
the  Department  published  its  proposed 
rule  seeking  public  comments.  After 
reviewing  the  comments,  the 
Department  developed  this  final  rule, 
which  is  consistent  with  the  consumer- 
oriented  approach  announced  by  the 
Secretary  in  the  proposed  rule.  This 
final  rule  will: 

(1)  Reduce  the  cost  of 
homeoivnership,  by  ensuring  that  funds 
are  not  held  in  escrow  accounts  in 
excess  of  the  amounts  necessary  to 
protect  the  lenders’  interests  in 
preserving  the  collateral; 

(2)  Establish  reasonable,  uniform 
practices  for  escrow  accounting;  and 

(3)  Provide  servicers  with  clear, 
specific  guidance  on  the  requirements  of 
Section  10. 

In  the  proposed  rule,  new  §  3500.17 
set  out  HUD’s  regulations  for  escrow 
accounts  subject  to  RESPA.  The 
proposed  rule  covered  any  escrow 
account  established  in  connection  with 
a  federally  related  mortgage  loan.  It 
provided  HUD’s  interpretation  of  what 
was  a  permissible  cushion  and  what 
was  an  overcharge  to  the  borrower’s 
escrow  accounts.  The  proposed  rule 
articulated  HUD’s  new  policy  requiring 
aggregate  accounting  analysis  on  all  new 
escrow  accounts.  The  proposed  rule  set 
out  the  requirements  for  initial  and 
annual  escrow  account  statements.  The 
rule  also  proposed  a  delayed  effective 
date  to  provide  sufficient  time  for 
servicers  to  implement  the  regulatory 
requirements. 

When  issuing  the  proposed  rule,  HUD 
reviewed  existing  escrow  accounting 
procedures.  A  prevalent  practice  exists, 
called  single-item  analysis,  where  a 
lender  accounts  for  each  escrow  item 
separately.  The  lender  may  collect  more 
money  under  a  single-item  analysis 
accounting  than  under  aggregate 
analysis  accounting.  An  aggregate 
accounting  method  is  one  in  which  the 
sufficiency  of  the  funds  is  determined 
by  analyzing  the  escrow  account  as  a 
whole.  Attorneys  General  of  numerous 
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States  have  claimed  that  single-item 
analysis  has  resulted  in  substantial  over- 
escrowing  of  consiuners’  money.  The 
Attorneys  Generals  interpreted  Section 
10  as  requiring  aggregate  accounting 
practices  to  determine  the  maximum 
account  balances. 

HUD’s  own  escrow  study  found  that 
too  many  accounts  were  over-escrowed 
emd  too  much  of  consmners’  funds  was 
being  held  by  mortgage  servicers.  In  the 
proposed  rule,  HUD  announced  its 
determination  that  servicers  should  be 
required  to  analyze  all  new  escrow 
accoimts  on  an  aggregate  accounting 
basis.  HUD  proposed  to  provide  a  three- 
year  phase-in  period  after  the  rule’s 
publication  date  for  existing  accounts  to 
be  converted  to  an  aggregate  accounting 
methodology.  HUD  requested  comments 
on  its  proposed  rule  and  received  142 
comments  through  the  February  1, 1994, 
due  date. 

Discussion  of  the  Comments  HUD 
Received 

General 

Five  commenters  specifically 
supported  the  proposed  rule  (two 
mortgage  companies,  one  attorney,  one 
bank,  and  a  government  agency).  Seven 
comments  supported  the  rule,  but  with 
recommended  clarifications  or 
revisions.  Twenty  commenters 
supported  industry  standardization. 
Fifteen  flatly  opposed  the  proposed  rule 
for  various  reasons.  Some  argued  that 
HUD  was  overly  interfering  in  escrow 
industry  practices. 

HUD  believes  that  the  final  rule  will 
end  uncertainty  that  now  exists  within 
the  industry.  HUD  is  providing  clear 
standards  for  the  servicing  industry  to 
follow.  Congress  explicitly  provided 
HUD  with  regulatory  authority  to 
interpret  the  Act  to  further  its  purpose. 
This  regulation  is  well  within  HUD’s 
rulemaldng  authority. 

Eighteen  commenters  requested  an 
additional  comment  period  or  the 
opportunity  to  participate  in  hearings. 
Although  the  Department  considered 
requests  for  additional  time  for 
comments  and  hearings,  it  concludes 
that  it  has  sufficient  information  to 
complete  rulemaking  without  more 
input. 

Costs  of  Implementation 

Forty-four  commenters  (19  mortgage 
companies.  16  banks,  4  attorneys,  4 
associations,  and  1  government  agency) 
expressed  concern  about  the  cost  of 
redesigning  software  systems  to  perform 
the  aggregate  analysis  and  to  complete 
the  required  statements.  Many 
commenters  indicated  that  the  expense 
of  systems  design  and  implementation. 


staff  training,  and  additional 
administrative  efiorts  would  far 
outweigh  any  potential  benefit  provided 
to  consiuners.  In  reviewing  these 
comments,  the  Department  balanced  the 
short-term  cost  considerations  against 
the  long-term  advantages  of 
standardized  nationwide  requirements 
for  escrow  accounts  and  consiuner 
savings.  The  E)epartment  concludes  that 
the  long-term  benefits  outweigh  the 
short-term  costs. 

Phase-in  and  Implementation  Periods 

The  proposed  rule  provided  a  180-day 
period  for  persons  to  implement  its 
provisions  concerning  aggregate 
accounting  practices  for  new  escrow 
accounts.  Sixty-seven  commenters  (33 
mortgage  companies,  20  banks,  7 
associations,  5  attorneys,  and  2 
government  agencies)  requested  that  the 
180-day  period  be  extended  to  12  or  18 
months.  They  cited  changes  in  software, 
staff  training,  and  other  administrative 
burdens  as  reasons  for  the 
implementation  extension.  Several 
commenters  also  stated  that  there  would 
be  no  incentive  to  maintain  dual 
systems  for  pre-  and  post-rule  accounts 
because  dual  systems  would  be  too 
costly  and  difficult  to  administer. 

Sixteen  commenters  observed  that  if  the 
implementation  period  was  extended  to 
at  least  one  year,  the  phase-in  period  for 
pre-rule  activity  should  be  eliminated. 
Three  commenters  supporting  the 
phase-in  of  pre-rule  escrow  accounts 
suggested  that  HUD  should  not  require 
the  disclosures  proposed  in  the  rule 
during  the  phase-in  period.  Four 
commenters  requested  that  the 
implementation  date  be  extended  to  two 
to  three  years. 

While  recognizing  that  a  180-day 
implementation  period  for  new 
accounts  is  demanding,  the  Secretary 
congludes  that  this  rule  will  save 
consumers  money  and  that  it  should  be 
implemented  as  quickly  as  possible. 
Moreover,  HUD  alerted  the  mortgage 
servicing  and  software  industry  in 
December  1993  of  its  intention  to 
implement  aggregate  accounting 
requirements.  The  Secretary  believes  the 
affected  industries  are  capable  of 
developing  the  necessary  systems 
within  the  180-day  implementation 
period.  This  final  rule  therefore  carries 
forward  the  180-day  implementation 
period. 

The  Department  further  believes  that 
permitting  a  three  year  phase-in  period 
for  existing  accounts  is  appropriate.'  It 


'  Until  the  conversion  date  for  pre-rule  accounts, 
both  single-item  (individual-item)  analysis  and 
aggregate  analysis  methods  are  acceptable 
accounting  methods,  as  are  accounting  methods 


is  a  fair  way  to  apply  aggregate 
accoimting  requirements  to  existing 
escrow  accounts.  During  the  three  year 
phase-in  period,  a  considerable  number 
of  existing  escrow  accounts  will  likely 
be  terminated  as  residential  property  is 
sold  or  mortgages  are  refinanced  and 
new  escrow  accounts  established.  The 
three-year  requirement  sets  an 
appropriate  balance  between  sensitivity 
to  servicer  expectations  regarding  the 
price  of  servicing  and  concern  that  the 
desired  policy  is  implemented  for 
consumers  as  quickly  as  reasonable.  The 
three  year  phase-in  period  provides  a 
specific  date  when  all  escrow  accounts 
are  subject  to  aggregate  accoimting 
requirements.  HUD  acknowledges  that 
servicers  may  have  purchased  servicing 
rights  at  premiums  based,  among  other 
things,  on  the  expectation  of  doing 
single-item  accounting.  However, 
because  HUD  has  provided  notice 
nearly  four  years  in  advance  of  the 
conversion  date,  the  pricing  of  servicing 
will  adjust  accordingly  (if  it  has  not 
already). 

Interest  on  Escrow  Accounts  and  Single- 
Item  Escrow  Accounts 

Commenters  asked  whether  the  final 
rule  would  address  interest  on  escrow 
accounts.  Seven  commenters  suggested 
that  the  rule  specifically  exempt 
servicers  that  either  pay  interest  on 
escrow  accounts  or  service  only  one 
escrow  item.  These  commenters 
believed  that  a  required  interest 
payment  on  escrow  account  balances 
would  create  a  disincentive  to  sen'icers 
to  over-escrow. 

After  considering  the  comments,  the 
Department  determines  that  it  will  not 
create  the  requested  exemptions.  The 
Department  does  not  interpret  Section 
10  of  RESPA  as  providing  the 
Department  with  legal  authority  to 
require  payment  of  interest  on  escrow 
accounts.  Where  interest  is  required,  it 
is  a  matter  of  State  law,  with  fourteen 
States  requiring  that  some  amount  of 
interest  be  paid  on  escrow  account 
funds. 

Where  there  is  only  one  escrow 
account  item  in  the  escrow  account, 
there  is  no  difference  in  the  outcome 
between  these  two  accounting  methods. 
Nonetheless.  HUD  believes  it 
appropriate  for  escrow  accounts  with 
only  one  escrow  item  to  conform  to  the 


that  combine  characteristics  of  both  the  foregoing 
methods  (sometimes  termed  “hybrid  accounting 
methods”),  as  long  as  use  of  any  such  method  does 
not  result  in  payments  or  cushions  in  excess  of 
those  that  result  from  escrow  account  analysis  using 
the  single-item  analysis  method.  For  post-rule 
accounts,  aggregate  analysis  is  the  only  acceptable 
accounting  method  to  conduct  escrow  account 
analysis  to  ensure  compliance  with  the  limits 
imposed  by  this  regulation. 
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rule  requirements.  To  enhance  industry 
standardization,  HUD  applies  the  final 
rule  to  all  escrow  accovtnts  involving  a 
federally  related  mortgage  loan, 
regardless  of  the  number  of  escrow 
account  items  within  the  escrow 
account. 

Termination  of  Escrow  Accounts 

Two  commenters  asked  HUD  to 
address  whether  a  borrower  could 
terminate  his/her  escrow  account  when 
the  loan  was  paid  down  to  a  certain 
amount  (similar  to  provisions  included 
in  a  proposed  escrow  account  reform 
bill  introduced  in  Congress).  The 
Department  believes  it  has  no  authority 
under  Section  10  to  regulate  when  a 
borrower  may  terminate  an  escrow 
account  based  on  a  loan-to-value  ratio  or 
otherwise.  HUD  encourages  borrowers 
to  turn  to  the  mortgage  documents  for 
guidance.  Additionally,  major 
secondary  market  purchasers  have 
established  standards  for  termination  of 
escrow  accounts.  Also,  a  borrower  may 
simply  ask  the  servicer  to  exercise 
discretion  in  terminating  an  escrow 
account. 

Definitions 

Annual  Escrow  Account  Statement 

Many  commenters  requested  that 
HUD  clarify  its  terms  or  definitions  to 
be  consistent  with  industry  terminology, 
the  National  Affordable  Housing  Act 
(Pub.  L.  101-625,  approved  November 
28, 1990)  (NAHA),  or  terms  used  by 
other  Federal  agencies.  Thirteen 
commenters  requested  clarification  of 
the  term  "annual  escrow  account 
statement”.  Many  commenters  thought 
that  the  Department  had  commingled 
the  requirements  for  the  annual  escrow 
account  statement,  as  set  forth  in 
NAHA,  with  the  requirements  for  an 
annual  escrow  analysis.  The  Mortgage 
Bankers  Association  (MBA) 
recommended  that  "HUD  retain  the 
definition  of  annual  escrow  account 
statement  as  defined  in  the  proposed 
rule  for  escrow  account  statements 
published  in  the  Federal  Register  on 
December  9, 1991.”  (56  FR  64445.)  The 
MBA  argued  that  the  previous  definition 
would  alleviate  any  confusion  about  the 
timing  of  the  annual  escrow  account 
statements  and  annual  escrow  analysis. 
In  addition,  the  MBA  stated  that  the 
previous  definition  of  "annual  escrow 
account  statement”  took  into  account 
the  industry  practice  of  generally 
performing  escrow  analyses  after  the 
largest  escrow  accoimt  item  was  paid. 

HUD  defines  an  annual  escrow 
account  statement  as  a  statement 
containing  the  information  required  in 
§  3500.1 7(i)  that  a  servicer  must  submit 


to  the  borrower  within  30  days  of  the 
end  of  the  escrow  accoimt  computation 
year.  This  definition  comports  with  the 
MBA  recommendation.  The  comments 
correctly  observed  that  the  annual 
statements  and  the  escrow  account 
analysis  are  “commingled.”  HUD 
considers  an  escrow  account  analysis 
necessary  to  make  the  annual  escrow 
account  statement  meaningftil.  TTius, 
the  rule  clearly  requires  the  servicer  to 
conduct  an  escrow  account  analysis  at 
the  end  of  the  escrow  account 
computation  year.  However,  the  final 
rule  provides  servicers  with  flexibility 
in  setting  the  escrow  account 
computation  year.  HUD’s  rule  therefore 
allows  the  industry  to  continue  the 
practice  of  conducting  the  escrow 
analysis  after  paying  the  largest  escrow 
account  item. 

Cushion  and  Pre-Accrual 

Nine  commenters  requested 
clarification  of  the  definitions  of 
cushion  and  pre-accrual.  The  proposed 
rule  defined  the  cushion  to  mean  funds 
that  a  servicer  could  require  a  borrower 
to  pay  into  an  escrow  account  to  cover 
unanticipated  disbursements  or  to  cover 
disbursements  made  before  the 
borrower’s  payments  are  available  in  the 
account.  The  proposed  rule  defined 
“pre-accrual”  to  be  a  practice  that  some 
servicers  employed  under  which  funds 
needed  for  disbursement  from  an 
escrow  account  are  required  to  be  on 
deposit  in  the  account  at  a  date  prior  to 
the  disbursement  date.  Both  terms  were 
subject  to  the  limitations  of  paragraph 
(c)  of  the  section.  Paragraph  (c)(6)  of  the 
proposed  rule  prohibited  the  use  of  pre¬ 
accrual  on  post-rule  accounts  and 
limited  its  use  on  pre-rule  accounts  to 
within  the  limits  set  in  paragraph  (c)(4). 
Commenters  stated  that  the  pre-accrual 
disallowance  language  in  the  proposed 
§  3500.17(c)(6)  effectively  modified 
previously  allowable  cushions.  This  was 
HUD’s  intent. 

HUD  received  30  comments 
questioning  HUD’s  prohibition  of  pre¬ 
accrual  practices  for  post-rule  accounts. 
Many  commented  that  HUD  had  long 
accepted  pre-accrual  as  a  legal 
methodology  for  analyzing  escrow 
balances.  Seventeen  commented  that 
servicers  may  be  discouraged  fiom 
establishing  escrow  accounts  because  of 
the  increas^  costs  and  prohibitions 
against  pre-accrual  practices.  They 
stated  that  if  servicers  ceased  handling 
escrow  accounts,  some  borrowers  would 
be  delinquent  in  their  tax  payments  and 
the  taxing  authorities  would  experience 
greater  administrative  expenses. 

The  £)epartment  believes  that  pre¬ 
accrual  practices  allow  servicers  to 
acquire  the  equivalent  of  up  to  another 


month  of  cushion  in  the  escrow 
account.  Coupled  with  a  cushion  of 
greater  than  one  month,  a  pre-accrual 
practice  could  result  in  escrow  account 
balances  that  exceed  RESPA ’s  limits. 
HUD  believes  that  the  cushion  provides 
sufficient  extra  funds  to  cover 
unanticipated  disbursements  or 
disbursements  made  before  the 
borrower’s  payments  are  available  in  the 
account.  Therefore,  pre-accrual  is 
unnecessary. 

The  final  rule  eliminates  the  use  of 
pre-accrual  on  all  new  accounts. 
Generally,  for  existing  escrow  accounts, 
a  servicer  may  not  require  any  pre¬ 
accrual  that  exceeds  one  month  or  that 
results  in  an  account  balance  larger  than 
the  limits  set  forth  in  §  3500.17(c).  In 
addition,  the  Department  considered  the 
arguments  of  servicers  who  claimed 
they  would  discontinue  handling 
escrow  accoimts  under  the  proposed 
rule.  The  Department  concludes  that 
servicers  are  unlikely  to  abandon  the 
practice  of  handling  escrow  accounts. 

Disbursement  Date 

Forty-two  commenters  (25  mortgage 
companies,  11  banks,  2  associations,  3 
attorneys,  and  Fannie  Mae)  requested 
clarification  of  the  definition  of 
disbursement  date.  Fannie  Mae’s 
response  noted  that  the  proposed 
disbursement  date  definition  permits 
the  pa)nnent  to  occur  “*  *  •  without 
regard  to  the  lender’s  normal  lending 
practice  or  local  custom  or  prudent 
lending  practice.”  Further,  several 
commenters  suggested  that  the  proposed 
definition  does  not  reflect  that  ffie 
disbursement  date  may  be  in  a  month  or 
in  a  period  prior  to  the  month  it  is  due, 
in  order  to  take  advantage  of  discounts. 
GE  Capital  Mortgage  Services,  Inc. 
stated  that  “although  HUD  may  not  have 
intended  to  require  a  disbursement  date 
to  always  be  in  the  same  calendar 
month  as  the  due  date,  the  language 
could  be  read  to  require  this.” 

In  its  proposed  definition,  HUD 
intended  to  define  the  disbursement 
date  as  the  date  the  servicer  actually 
pays  the  escrow  item.  HUD  intended  to 
apply  a  standard  that  conformed  with 
prudent  lending  practices  to  pay  escrow 
account  items  promptly  and  to  take 
advantage  of  discounts,  when  available, 
and  avoid  penalties.  The  proposed 
definition  required  a  servicer  to  pay  an 
escrow  item  in  time  to  take  advantage  of 
available  discounts,  or  at  least  in  time 
to  avoid  a  penalty.  In  the  final  rule, 

HUD  defines  the  disbursement  date  as 
the  date  the  servicer  actually  pays  an 
escrow  item.  In  §  3500.1 7(k),  HUD 
provides  that  in  calculating  the 
disbursement  date,  the  servicer  must 
pay  the  disbursement  on  or  before  the 
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earlier  of  the  deadline  to  take  advantage 
of  discounts,  if  available,  or  the 
deadline  to  avoid  a  penalty.  The 
disbursement  date  may  be  in  a  month 
other  than  the  due  date  established  by 
the  payee.  In  cases  of  payments  to 
obtain  a  discount,  the  disbursement  date 
may  be  in  a  month  before  the  payee’s 
due  date.  In  cases  of  payments  to  avoid 
a  penalty,  the  disbursement  date  may  be 
in  a  month  after  the  payee’s  due  date, 
but  before  the  penalty  would  be 
assessed. 

Escrow  Account 

Eight  commenters  requested 
clarification  of  the  proposed  “escrow 
account’’  definition.  Commenters  stated 
that  the  final  rule  definition  should 
exclude  voluntarily  escrowed  funds. 
They  believed  that  such  payments 
should  be  excluded  from  the  trial 
running  balance  calculations  of  an 
escrow  account.  The  Department  rejects 
this  argument. 

The  term  escrow  account 
encompasses  all  escrow  accounts, 
including  those  that  are  “volimtarily” 
agreed  to  by  borrowers  and  under  the 
control  of  servicers.  Because  most 
borrowers  are  anxious  to  obtain  a  loan, 
they  are  likely  to  agree  to  a  lender’s 
request  for  a  voluntary  escrow  account 
that  is  imder  the  lender’s  control. 
Arguably  all  escrow  accounts  are 
voluntarily  entered  into  when  the 
parties  agree  to  the  mortgage  loan.  Thus, 
an  exemption  for  servicer  controlled 
accounts  involving  “voluntarily” 
escrowed  funds  would  nullify  the 
statute’s  purpose  of  protecting 
consumers.  Therefore,  the  final  rule 
provides  a  uniform  standard  for  all 
servicers  who  control  escrow  accounts. 
In  the  final  rule,  the  term  “escrow  , 
account”  excludes  any  accoimt  that  is 
totally  imder  the  borrower’s  control. 

Escrow  Account  Analysis 

Twenty-one-commenters  requested 
clarification  of  the  “escrow  account 
analysis”  definition  (14  mortgage 
companies,  4  banks,  2  attorneys,  and  the 
MBA).  These  comments  complained 
that  the  proposed  definition  of  “escrow 
analysis”  required  that  an  analysis  be 
done  to  prepare  the  initial  and  annual 
escrow  account  statements.  The 
commenters  viewed  these  functions  as 
completely  separate.  They  argued 
against  the  linkage  of  the  analysis  with 
the  preparation  of  the  escrow  account 
statements. 

The  Department  considered  these 
comments  but  concludes  that  an  escrow 
analysis  is  ordinarily  needed  to  provide 
an  initial  and  annual  escrow  account 
statement.  Otherwise,  the  statements 
may  be  meaningless.  In  the  final  nile. 


however,  the  Department  no  longer 
requires  the  servicer  to  provide  the 
initial  escrow  account  statement  at 
settlement.  Section  3500.17(g)  now 
permits  servicers  to  submit  the  initial 
escrow  account  statement  to  the 
borrower  within  45  calendar  days  after 
settlement.  In  this  way  the  servicer, 
rather  than  the  closing  agent,  is  likely  to 
perform  the  escrow  account  analysis, 
and  the  initial  escrow  account  statement 
will  more  accurately  reflect  the  first 
year’s  projections. 

Escrow  Account  Computation  Year 
Twenty-eight  commenters  sought 
clarification  of  the  term  “escrow 
account  computation  year”  (17  mortgage 
companies,  6  banks,  3  attorneys,  and  2 
associations).  Twenty  comments  asked 
for  clarification  of  the  term  “escrow 
account  computation  year”  as  HUD 
used  it  in  the  definition  of  “trial 
running  balance.”  Several  commenters 
requested  that  HUD  revise  the  final 
definition  to  be  consistent  with  HUD’s 
definition  in  an  earlier  proposed  rule  of 
December  9, 1991.  There,  HUD  defined 
“escrow  account  computation  year”  to 
mean  “any  escrow  account  year  whose 
date  of  establishment  begins  on  or  after 
January  1, 1991.”  (56  FR  64445, 

§  3500.17(a)(1).)  January  1, 1991,  was 
the  statutory  initiation  date.  In  HUD’s 
December  3, 1993,  proposed  rule,  the 
definition  of  “escrow  account 
computation  year”  is  a  12-month  period 
starting  on  the  initial  payment  date  (58 
FR  at  64071),  Several  commenters 
argued  for  greater  flexibility  to  set  the 
escrow  account  computation  year, 
rather  than  have  it  established  by  the 
initial  payment  date. 

HUD  is  aware  that  servicers  may  need 
to  spread  out  their  workload  throughout 
the  year.  The  final  rule  permits  the 
servicer  to  have  some  flexibility  in 
setting  the  computation  year  by 
allowing  for  “short  year”  statements.  In 
the  final  rule,  an  escrow  account 
computation  year  begins  at  the  initial 
payment  date.  However,  the  servicer 
may  use  a  “short  year”  statement  to 
level  its  production  load  and  reestablish 
an  escrow  account  computation  year 
that  best  meets  its  business  cycle. 

Installment  Payment 

Four  commenters  requested 
clarification  of  the  “installment 
payment”  definition.  They  stated  that 
HUD’s  proposed  definition  lacked 
clarity  regarding  tax  or  insurance 
statements  that  are  payable  on  a 
quarterly  or  semi-annual  basis,  but  are 
actually  paid  by  the  servicers  annually. 

The  Department  believed  the 
proposed  definition  adequately 
described  installment  payments,  but  has 


given  an  example  to  clarify  its  usage  in 
the  final  rule.  Unless  there  is  a  discount 
to  the  borrower  for  early  payments,  the 
regulation  does  not  allow  servicers  to 
pay  installment  payments  on  an  annual 
or  other  prepayment  basis. 

Payment  Date  and  Payments  Other 
Than  Monthly 

Six  commenters  suggested  the 
definition  of  “payment  date”  be 
changed  to  “payment  due  date”  to 
distinguish  the  term  from  the 
disbursement  date.  In  response  to  these 
comments,  the  Department  uses  the 
phrase  “payment  due  date”  in  the  final 
rule.  These  commenters  also  suggested 
that  the  reference  to  monthly  payments 
be  revised  to  “periodic  payments.”  HUD 
makes  this  change  when  appropriate. 
Four  conunenters  requested  detailed 
guidance  on  escrow  accounts  when 
payments  are  made  biweekly  or  for 
periods  other  than  monthly.  The 
proposed  rule  did  not  explicitly  address 
this  issue.  It  used  monthly  and  yearly 
phrases  because  those  terms  follow  the 
statute’s  language.  The  final  rule, 
however,  provides  illustrations  of 
biweekly  accounting  in  Appendix  H. 

Refinancing  Loans 

The  proposed  rule  stated  that  the 
refinancing  of  a  pre-rule  escrow  account 
would  turn  it  into  a  post-rule  account. 
One  commenter  indicated  that  a 
refinancing  between  the  same  lender 
and  borrower  should  not  change  the 
account  from  a  pre-rule  to  post-rule 
status.  Four  commenters  questioned 
whether  modifications  or  assumptions 
of  pre-rule  escrow  accounts  would 
result  in  a  pre-  or  post-rule  escrow 
account. 

Congress  amended  RESPA  in  Section 
908  of  the  Housing  and  Community 
Development  Act  of  1992  specifically  to 
change  the  definition  of  “federally 
related  mortgage  loan”  to  include  “any 
such  secured  loan,  the  proceeds  of 
which  are  used  to  prepay  or  pay  off  an 
existing  loan  secured  by  the  same 
property.”  12  U.S.C.  2602(1)(A).  This 
amendment  became  effective  on  October 
28, 1992,  its  enactment  date.  As  of 
December  2, 1992  (57  FR  49600),  HUD’s 
regulations  withdrew  the  previous 
exemption  for  refinancing  transactions 
from  RESPA  coverage. 

Thus,  when  HUD  issued  the  proposed 
escrow  accounting  rule  of  December  3, 

1993,  refinancing  transactions  were 
covered  by  RESPA.  HUD  issued  a  final 
rule  implementing  the  section  908 
amendments  of  RESPA  on  February  10. 

1994.  In  that  final  rule,  the  E)epartment 
defined  a  refinancing  to  mean  “a 
transaction  in  which  an  existing 
obligation  that  was  subject  to  a  secured 


53894  Federal  Register  /  Vol.  59,  No.  206  /  Wednesday.  October  26,  1994  /  Rules  and  Regulations 


lien  on  residential  real  property  is 
satisfied  and  replaced  by  a  new 
obligation  undertaken  by  the  same 
borrower  and  with  the  same  or  a  new 
lender.”  (59  FR  6506,  at  6512.)  HUD 
also  adopted  certain  Regulation  Z 
requirements  for  refinancing 
transactions  with  the  same  lender.  This 
final  rule  uses  the  §  3500.2  definition  to 
determine  whether  a  transaction  is  a 
refinancing  that  requires  post-rule 
treatment.  If  the  transaction  involves 
only  a  modification  or  other  change  to 
existing  terms  of  a  mortgage  document, 
then  it  will  remain  a  pre-rule  account 
during  the  three-year  implementation 
period. 

Fees  for  Escrow  Accounts 

Several  States  Attorneys  General 
commented  that  they  were  concerned 
that  “lenders,  in  the  absence  of  *  *  * 
an  express  provision  will  try  to 
circumvent  the  express  limits  on 
profiteering  contained  in  the  proposed 
rule  by  charging  consumers  annual 
maintenance  fees.”  In  response,  the 
Department  considered  whether 
servicers  would  charge  borrowers 
escrow  account  maintenance  fees  or 
document  storage  fees  to  defray  lost 
revenue  resulting  from  changes  in 
accounting  practices  required  by  this 
final  rule.  An  examination  of  the 
standard  Fannie  Mae-Freddie  Mac 
Uniform  Instrument  (Section  2  of  the 
Uniform  Covenants)  indicates  that  such 
fees  are  prohibited  in  most 
circumstances  (except  where  interest  is 
paid  on  escrow  accounts  and  state  law 
allows  such  charges). 

The  Department  has  not  seen 
evidence  that  servicers,  as  a  common 
practice,  currently  charge  maintenance 
or  storage  fees  in  conjunction  with 
escrow  accounts.  HUD’s  existing 
regulations  for  FHA  insured  loans 
already  prohibit  the  FHA  mortgagee  or 
servicer  from  charging  the  borrower  for 
servicing  activities.  24  CFR 
203.552(a](12)(i).  If  the  Department  sees 
such  fees  develop  with  respect  to  any 
other  loans  to  thwart  the  statutory  and 
regulatory  limitations,  then  HUD  is 
likely  to  reconsider  this  issue  in 
conjunction  with  applicable  State  law 
provisions.  At  this  time,  the  Department 
intends  to  monitor  the  servicing 
industry  carefully  to  insure  compliance 
with  Sections  8  and  10  of  RESPA. 

Servicer  Estimates  of  Disbursement 
Amounts 

Twenty-nine  comments  sought 
guidance  on  how  to  estimate 
disbursement  amounts  for  the  next  year. 
They  specifically  questioned  how  to 
determine  whether  increases  or 
decreases  in  amounts  “are  known  or 


should  be  known.”  They  questioned 
how  they  “should  know”  a  change  in 
the  chaige.  Twenty-two  comments 
supported  the  use  of  estimates  based  on 
the  prior  year’s  actual  disbursements 
modified  by  a  defined  (ZPI  index.  They 
also  supported  using  actual  increases  or 
decreases,  if  known.  Nineteen 
comments  requested  more  explicit 
guidance,  specifically  questioning 
which  CPI  index  to  use.  Five 
commenters  requested  an  example  of 
how  to  estimate  a  new  payment  for  the 
ensuing  escrow  account  computation 
period. 

In  the  final  rule,  the  Department 
provides  that  if  the  servicer  knows  the 
charges  for  the  subsequent  escrow 
accoimt  computation  year,  then  the 
servicer  shall  use  those  amoimts  in 
estimating  the  disbiirsement  amounts.  If 
the  charge  is  unknown  to  the  servicer, 
then  the  servicer  may  use  an  estimate 
based  on  the  preceding  year’s  charge  as 
modified  by  an  amount  not  exceeding 
the  most  recent  year’s  change  in  the 
national  Consumer  Price  Index  for  all 
urban  consumers  (CPI,  all  items).  In 
addition,  the  final  rule  establishes 
procedures  for  estimating  charges  for 
new  construction  where  the  land  and 
structure  are  imassessed. 

Provisions  in  Mortgage  Documents 

The  proposed  rule  stated  that  the 
mortgage  loan  documents  prevail  if  the 
documents  prescribe  escrow  account 
limits  lower  than  those  prescribed  in  the 
nile.  Six  commenters  observed  that  the 
final  rule  should  permit  a  cushion  on  all 
escrow  accounts  regardless  of  contract 
provisions  in  the  mortgage  document. 
Twenty-five  commenters  indicated  that 
the  final  rule  should  explicitly  state  that 
a  one-sixth  cushion  could  be  established 
when  the  loan  documents  are  silent. 
Many  commenters  were  concerned  that 
the  language  in  the  proposed  rule  would 
alter  the  contractual  terms  between 
borrowers,  lenders,  and  servicers,  and 
they  questioned  inconsistencies  with 
standard  form  Fannie  Mae,  Freddie 
Mac,  FHA,  and  VA  security 
instruments.  Six  comments  indicated 
that  the  final  rule  should  pronounce 
common  standards  for  contract  types 
that  address  the  cushions  allowed  under 
Fannie  Mae,  Freddie  Mac,  FHA,  and  VA 
contracts,  using  standard  contract 
language.  The  joint  comments  from  the 
States’  Attorneys  General  noted  that, 
“while  HUD’s  proposed  rule  clearly 
states  that  where  contracts  provide  for 
more  restrictive  cushions  than  the  two- 
month  aggregate  cushion,  the  contracts 
control,  however  the  proposed  rule 
leaves  imnecessary  ambiguity  as  to 
which  contracts  those  are,  and  how 
explicit  the  contract  language  must  be  in 


order  for  the  contract  to  take 
precedence.”  One  conunent  also  stated 
that  pre-rule  loan  documents  that 
violate  the  final  rule  should  not  have  to 
be  revised  or  be  considered  a  violation 
of  RESPA  if  the  servicer  complies  with 
the  final  rule. 

The  rule  requires  servicers  to  examine 
the  mortgage  loan  documents  to 
determine  their  escrow  limits  in 
preparing  the  initial  escrow  account 
statements.  If  the  loan  document 
provides  that  an  escrow  account  may 
hold  amoimts  “up  to  the  limits  allowed 
by  RESPA,”  HUD  interprets  this  as 
permitting  the  full  amount  allowed  by 
this  rule.  In  the  final  rule,  the 
Department  clearly  states  that  if  the 
mortgage  loan  documents  provide  for 
lower  cushion  limits  or  less  pre-accrual 
than  the  rule,  then  the  documents 
apply.  Where  the  mortgage  documents 
allow  payments  to  an  escrow  account  in 
excess  of  those  permitted  under  this 
rule,  then  this  final  rule  and  the  statute 
control.  Where  the  mortgage  documents 
do  not  specifically  establish  an  escrow 
account,  whether  a  servicer  may 
appropriately  establish  an  escrow 
account  is  a  matter  for  determination  by 
State  law. 

If  the  loan  documents  are  silent  on  the 
amount  of  cushion  or  pre-accrual  limits 
and  the  servicer  establishes  an  escrow 
account  under  State  law,  then  this  final 
rule  governs  unless  State  law  provides 
for  a  lower  amount.  A  lower  amount 
would  be  consistent  with  RESPA ’s 
maximums  and  could  be  seen  as  giving 
greater  protection  to  the  consumer. 

Aggregate  Analysis 

The  proposed  rule  mandated 
aggregate  account  analysis  for  all  escrow 
accounts  established  under  mortgages 
closed  after  the  final  rule’s  effective 
date.  Thirteen  comments  supported  this 
position.  Twenty-eight  comments 
opposed  a  mandatory  aggregate 
accounting  method  (15  banks,  7 
mortgage  companies,  3  associations,  and 
3  attorneys).  Many  comments  stressed 
that  increased  costs  associated  with 
aggregate  analysis — redesigning 
software,  staff  training,  and  additional 
administrative  efforts — would  be  passed 
on  to  borrowers  as  either  higher  interest 
rates,  higher  origination  fees,  or  escrow 
management/servicing  fees.  They  also 
suggested  that  low-  and  moderate- 
income  borrowers  would  be  the  most 
affected  by  cost  increases.  Four 
comments  noted  an  inconsistency 
between  HUD’s  rationale  for  requiring 
aggregate  accounting  and  the 
conclusions  in  HUD’s  Phase  II  study 
results  published  in  May  1991.  They 
suggested  that  aggregate  analysis  could 
result  in  more  overall  funds  being 
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escrowed  than  currently  result  under 
single-item  accounting.  They  claimed 
that  because  a  majority  of  servicers 
currently  escrow  below  the  RESPA 
limitations,  imder  this  final  rule  they 
would  raise  their  cushions  to  the 
maximum  allowable. 

Although  there  will  be  some  initial 
costs  associated  with  a  conversion  to 
aggregate  accounting,  HUD  believes  that 
this  cost  is  outweighed  by  tlie  long-term 
consumer  savings  that  will  be 
accomplished.  HUD  believes  that 
aggregate  analysis  will  result  in  lower 
escrow  balances  in  the  long  nm. 
Moreover,  the  Phase  11  study  concluded 
imambiguously  that  aggregate 
accounting  results  in  lower  escrow 
balances  than  single-item  accounting 
vdth  the  same  cushion  and  pre-accrual 
practices.  HUD  acknowledges  that 
servicers  who  have  maintained  escrow 
balances  below  RESPA’s  limits  may 
increase  the  accounts  to  the  allowable 
maximum  amounts. 

The  proposed  rule  provided  an 
arithmetic  example  of  an  aggregate 
analysis  computation.  It  also  gave  a 
detailed  narrative  of  the  steps  to  use  in 
calculating  the  maximum  cushion.  Two 
comments  requested  that  Step  B  in  the 
calculation  be  simplified  and  Step  C 
deleted.  Many  stated  that  HUD  should 
describe  the  aggregate  accounting 
method  using  only  a  narrative  paragraph 
and  should  not  attempt  to  set  out  the 
arithmetic  steps  to  use. 

Others  disagreed  with  HUD’s 
calculations.  For  example,  38 
commenters  stated  that  when  they 
determine  the  lowest  monthly  trial 
balance  calculations  of  an  escrow 
account,  they  first  consider 
disbursements  (debits)  before  receipts 
(credits).  They  claim  that  borrowers 
often  do  not  make  their  mortgage 
payments  until  the  end  of  a  grace 
period.  Disbursements  are  often  due  at 
the  first  of  the  month.  Because  HUD  did 
not  consider  the  timing  of  payments  and 
disbursements,  the  commenters  argued 
that  the  low-point  balance  may  be 
understated.  They  claim  this  could 
result  in  shortages  and  deficiencies. 

The  final  rule  contains  both  narrative 
and  arithmetic  descriptions  of  the  steps 
to  be  used  in  an  escrow  account  analysis 
under  either  method.  The  Department 
believes  that  it  is  providing  useful 
guidance  to  the  industry  by  giving  both 
descriptions  and  examples.  If  HUD 
failed  to  provide  a  step-by-step 
algorithm,  some  servicers  mi^t  be 
uncertain  about  the  allowable  limits. 

To  consider  all  disbursements  before 
receipts  is  to  effectively  reintroduce  one 
month  pre-accrual.  Under  the  final  rule, 
the  escrow  account  analysis  is  a  picture 
of  the  escrow  account  at  month’s  end. 


Consequently,  the  timing  of  the 
payments  and  disbursements  within  a 
month  do  not  change  the  computations. 

If  a  servicer  pays  a  disbursement  before 
the  borrower  makes  a  monthly  mortgage 
payment,  then  the  servicer  may  use  the 
allowable  cushion,  if  necessary. 

Single-Item  Analysis 

Nineteen  comments  stated  that  HUD 
should  reaffirm  its  past  policy  in 
support  of  single-item  analysis  method. 
They  argued  that  Section  10  of  RESPA 
permits  single-item  analysis.  HDD's 
previous  informal  interpretations  and  an 
opinion  of  the  Comptroller  General 
supported  this  view.  They  claim  that 
Congress  did  not  intend  aggregate 
analysis  limits  to  be  imposed  on  escrow 
account  balances. 

Other  comments  indicated  that  HUD’s 
example  in  Appendix  F  of  a  single-item 
analysis  was  inconsistent  with  the 
methodology  used  by  the  majority  of  the 
industry.  The  commenters  claim^  that 
the  industry  does  not  use  a  trial  running 
balance  to  determine  single-item 
analysis  limits.  The  commenters 
expressed  concern  that  they  would  have 
to  conform  their  current  systems  and 
software  to  the  proposed  single-item 
analysis  during  the  phase-in  period. 
They  claimed  that  (his  would  further 
increase  costs  and  the  bvuden  of 
compliance.  Five  suggested  that  HUD 
delay  the  implementation  of  the  “new” 
single-item  analysis  provisions  for  one 
year,  to  permit  time  to  reprogram 
systems  and  train  staff. 

When  the  Secretary  issued  the 
proposed  rule,  he  was  well  aware  of 
prior  HUD  interpretations  concerning 
single-item  analysis.  Through  informal 
legal  opinions,  HUD  allowed  servicers 
to  use  single-item  analysis  in  calculating 
Section  lO’s  limitations.  HUD  also 
issued  an  Interpretive  Rule,  dated 
January  21, 1993,  in  which  HUD 
allowed  single-item  analysis  within 
Section  lO’s  limitations.  The 
Interpretive  Rule  is  effective  until  the 
effective  date  of  this  final  rule. 

HUD  reconsidered  its  position  on 
single-item  accoimting  because  HUD’s 
Phase  U  report  showed  that  aggregate 
accounting  would  result  in  lower 
escrow  balances.  When  RESPA  was  first 
enacted  the  vast  majority  of  servicers 
employed  single-item  analysis.  The 
development  of  computer  software  and 
the  increased  availability  of  computer 
office  equipment,  however,  makes  the 
aggregate  accounting  computations 
easier  than  before.  The  statute  describes 
the  cushion  as  “one-sixth  of  the 
estimated  total  amount”  of  such 
charges.  This  rule  represents  the  policy 
decision  that  aggregate  accounting  shall 
be  the  new  standard. 


In  reaching  this  decision,  the 
Secretary  has  seriously  considered  the 
coimtervailing  interests.  Servicers  have 
had  the  benefit  of  greater  escrow 
accoimt  balances  tmder  a  single-item 
analysis  accounting  than  they  would 
have  had  if  an  aggregate  analysis  were 
employed.  On  the  other  hand,  borrowers 
have  had  more  money  tied  up  in  escrow 
accounts  under  a  single-item  accounting 
practice  than  would  have  been  the  case 
if  aggregate  accounting  were  practiced. 
Because  the  application  of  single-item 
analysis  almost  always  means  that 
servicers  collect  more  money  ft'om 
borrowers  than  would  be  the  case  if  the 
account  were  computed  on  an  aggregate 
basis,  the  final  rule  requires  an  aggregate 
analysis  prospectively. 

During  the  three-year  phase-in  period, 
servicers  may  still  use  single-item 
analysis  for  pre-rule  accounts.  The 
proposed  rule  contained  a  description 
and  an  illustration  of  single-item 
analysis  that  some  commenters  argued 
inaccurately  described  their  practices. 
HUD  does  not  intend  for  servicers  to 
develop  new  single-item  analysis 
systems.  However,  any  application  of 
single-item  analysis  must  be  within 
Section  lO’s  limits  as  interpreted  by  this 
rule  in  §  3500.17(d)(2).  As  long  as 
servicers  are  within  these  limits,  they 
may  use  a  single-item  accounting 
procedure  on  pre-rule  accounts  for  three 
years  from  the  publication  date  of  this 
rule. 

Completion  of  HUD-1  or  HUD-1  A 
Settlement  Statement 

Four  comments  noted  that  the  HUD 
settlement  statements  ciurrently  use 
single-item  analysis  at  closing.  They 
raised  questions  concerning  die  proper 
procedures  for  collecting  the  cushion  at 
settlement  after  the  effective  date  of  this 
rule.  Some  commenters  were  concerned 
that  aggregate  accounting  at  settlement 
could  cause  confusion  if  that  method 
replaced  the  relatively  simple  method  of 
adding  a  two-month  cushion  to  the 
amoimts  due  by  the  initial  payment 
date.  Several  commenters  suggested  that 
single-item  analysis  be  permitted  at 
closing  and  aggregate  analysis  be  used 
for  all  post-closing  escrow  activity. 

In  consideration  of  these  concerns, 
HUD  is  offering  two  alternative  methods 
for  completing  the  HUD  settlement 
statements  during  a  phaso-in  period 
ending  three  years  from  the  date  of 
publication  of  this  rule.  However,  one  of 
the  Department’s  goals  in  this  rule  is  to 
reduce  the  amount  borrowers  must  pay 
at  closing  into  escrow  accounts.  HUD 
intends  to  implement  this  goal  by 
requiring  aggregate  accounting  practices 
at  closing.  The  Department  intends  to 
make  computer  software  available  to 
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interested  persons  to  help  make  the 
necessary  calculations. 

Under  the  first  of  the  2  methods 
permitted  diuing  the  phase-in  period, 
the  settlement  agent  may  use  an 
aggregate  accounting  method  to  adjust 
the  initial  entries  on  the  last  line  of  the 
1000  series  on  the  HUD-1  or  HUD-lA 
settlement  statement.  The  Department 
anticipates  that  software  and 
implementation  materials  will  be 
generally  available  to  settlement  agents 
by  the  effective  date  of  this  rule. 
Alternatively,  during  the  phase-in 
period  the  settlement  agent  may  initially 
calculate  the  deposits  using  a  single¬ 
item  analysis  approach,  but  with  only  a 
one-month  cushion.  HUD’s  studies 
indicate  that  a  one-month  cushion 
roughly  yields  the  equivalent  aggregate 
accounting  result.  This  option  is 
available  only  where  aggregate 
accounting  is  not  performed  as  part  of 
the  closing  process.  The  final  rule 
permits  the  servicer  to  provide  the 
initial  escrow  account  statement  within 
45  days  of  closing,  and  the  servicer  shall 
then  adjust  the  escrow  account  at  that 
time  to  an  aggregate  accounting 
calculation. 

The  Federal  Reserve  Board  also  was 
concerned  about  how  lenders  would 
calculate  the  amount  for  the  mortgage 
insurance  premium  cushion  in  making 
a  Truth  in  Lending  disclosure  of  the 
annual  percentage  rate.  HUD  consulted 
with  Federal  Reserve  Board  officials, 
who  indicated  that  the  Federal  Reserve 
Board  will  issue,  in  conjunction  with 
the  issuance  of  this  final  rule,  clarifying 
instructions  for  lenders  and  servicers  to 
use  in  completing  the  HUD  settlement 
statements  and  in  computing  the  annual 
percentage  rate.  Whichever  of  the 
alternative  methods  is  used  during  the 
phase-in  period,  the  figures  currently 
required  by  the  Federal  Reserve  Board 
for  Regulation  Z  purposes  will  still  be 
reported,  in  the  same  form  under  which 
they  have  always  been  reported.  This 
practice  will  minimize  inconvenience 
for  both  the  Federal  Reserve  Board  and 
lenders  under  Regulation  Z. 

Appendix  F  in  the  rule  sets  out 
examples  of  aggregate  analysis. 
Appendix  A  contains  instructions  for 
completing  the  HUD-1  or  HUD-IA 
settlement  statements  during  the  phase- 
in  period. 

Initial  Escrow  Account  Statements 

The  proposed  rule  required  servicers 
to  provide  borrowers  an  initial  escrow 
account  statement  at  settlement.  For 
escrow  accounts  established  after 
settlement,  the  proposed  rule  allowed 
an  additional  45  days  for  the  servicer  to 
provide  an  initial  escrow  account 
statement  to  the  borrowers.  Fifteen 


commenters  wanted  to  eliminate  this 
requirement.  Thirteen  indicated  that 
creating  the  initial  escrow  account 
statement  is  cumbersome  and  costly  for 
servicers  and  confusing  to  borrowers. 
Others  argued  that  the  provisions  of  the 
proposed  regulation  that  required 
delivery  of  the  initial  escrow  account 
statement  at  settlement  contradicted 
Section  10(c)(1)(B)  of  the  statute.  They 
claimed  that  the  statute  permitted  up  to 
45  days  finm  settlement  within  which 
servicers  could  submit  initial  escrow 
account  statements  to  borrowers. 

The  proposed  rule  did  not  specifically 
address  table-funded  transactions.  Six 
commenters  asked  who  would  be 
responsible  for  preparing  the  initial 
escrow  accoimt  statement  in  table- 
funded  transactions.  They  noted  that 
loan  correspondents,  brokers,  and 
closing  attorneys  typically  do  not  have 
the  software  and  systems  to  produce  the 
statement. 

Three  comments  asked  how  to 
compute  the  initial  escrow  deposits  for 
a  post-rule  accoimt.  Three  others 
suggested  that  the  final  rule  specifically 
state  that  the  settlement  agent  may 
collect  funds  at  closing  for  items  that 
have  a  disbursement  date  between  the 
settlement  and  the  initial  payment  date. 
Five  commenters  pointed  out  that  some 
of  the  information  on  the  initial  escrow 
account  statement  duplicated  the  HUD- 
1  settlement  statement.  They  claimed 
that  borrowers  received  no  additional 
benefit  or  disclosure  from  the  separate 
statement.  Four  comments  stated  that 
HUD  should  provide  a  suggested,  rather 
than  required,  format  for  the  initial 
escrow  account  statement. 

In  response  to  these  comments,  HUD 
notes  that  the  RESPA  statute  as 
amended  in  1990  requires  servicers  to 
provide  borrowers  with  initial  escrow 
account  statements.  HUD  is 
implementing  that  statutory 
requirement  through  this  final  rule.  In 
this  final  rule,  the  Elepartment  amends 
its  proposed  rule  by  expanding  the 
timing  requirements.  The  final  rule 
permits  servicers  to  provide  the  initial 
escrow  account  statement  at  settlement 
or  within  45  days  of  settlement  for 
escrow  accounts  that  are  established  as 
a  condition  of  the  loan.  The  statute  and 
rule  also  allow  servicers  to  incorporate 
the  initial  escrow  account  statement  in 
the  HUD-1  or  HUD-1  A  settlement 
statement.  Thus,  some  servicers  may 
avoid  a  purported  duplication  of 
information  by  including  the  initial 
escrow  account  statement  in  the  HUD- 
1  settlement  statement  at  closing.  For 
escrow  accounts  established  after 
settlement  (and  not  as  a  condition  of  the 
loan),  the  final  rule  allows  an  additional 
45  days  from  the  date  the  account  is 


established  for  the  servicer  to  provide 
an  initial  escrow  account  statement  to 
the  borrowers. 

Because  of  these  changes,  the  actual 
servicer  of  the  loan,  rather  than  a 
settlement  agent,  is  more  likely  to 
prepare  the  initial  escrow  account 
statement.  HUD  expects  that  in  many 
table-funded  transactions,  for  example, 
the  servicer  that  sets  up  the  escrow 
account  will  be  responsible  for 
delivering  the  initial  escrow  account 
statement  to  the  borrowers. 

As  noted  above,  the  Department 
provides  examples  of  how  to  compute 
the  initial  escrow  deposits  for  a  post¬ 
rule  account.  The  initial  escrow  account 
statement  is  a  forward-looking 
projection  of  anticipated  activity  in  the 
account’s  first  year.  HUD’s  changes  in 
the  final  rule  should  assure  a  higher 
degree  of  accuracy  in  the  initial  escrow 
account  statements.  In  addition, 
borrowers  are  likely  to  find  less  errors 
or  discrepancies  when  comparing  later 
annual  escrow  account  statements  with 
the  initial  statement. 

Annual  Escrow  Account  Statements  and 
Escrow  Account  Analyses 

HUD’s  December  3, 1993,  proposed 
rule  required  servicers  to  submit  annual 
escrow  account  statements  to  borrowers 
for  every  federally  related  mortgage  loan 
for  whi^  there  is  an  outstanding 
escrow  account.  In  its  proposed 
definitions,  HUD  defined  an  “escrow 
account  analysis’’  as  a  practice  of 
computing  a  trial  running  balance  that 
a  servicer  performs  to  prepare  the  initial 
and  annual  escrow  account  statements. 
Twenty-six  commenters  asked  HUD  to 
clarify  the  difference  between  the 
annual  escrow  account  statement  and 
the  escrow  account  analysis. 

HUD  considers  the  annual  escrow 
account  statement  to  be  the  borrower’s 
tool  to  check  the  past  year’s  escrow 
account  activities  and  the  projections 
for  the  next  year.  As  such,  HUD  believes 
that  servicers  need  to  perform  an  escrow 
account  analysis  to  make  the  statements 
meaningful.  An  escrow  account 
analysis,  therefore,  is  one  step  in  the 
process  of  preparing  the  escrow  account 
statements. 

Twenty-two  commenters  stated  that 
when  preparing  the  escrow  account 
analysis,  servicers  should  exclude  from 
the  trial  miming  balance  calculations 
unexpected  deposits  to  the  escrow 
account,  such  as  “loss  drafts” 

(insurance  payments),  and  anticipated 
or  actual  earnings,  such  as  interest.  HUD 
concurs  and  excludes  these  deposits 
from  the  trial  miming  balance 
calculations.  However,  if  there  is  a 
special  assessment  to  the  borrower  that 
impacts  the  escrow  account  within  the 
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escrow  account  computation  year  (e.g., 
water  purification,  road  or  utility 
assessments  or  special  condominium 
assessments),  then  the  servicer  may 
choose  to  conduct  an  escrow  accoimt 
analysis  at  the  time  of  the  assessment 
and  adjust  the  account  accordingly. 

Some  assessments  may  be  billed  for 
periods  longer  than  a  year.  For  example, 
flood  insurance  or  water  purification 
escrow  funds  may  be  payable  on  a  three- 
year  cycle.  HUD’s  final  rule  provides 
guidance  on  how  to  calculate  the 
account  limits  when  the  account 
includes  such  payables. 

The  proposed  rule  specified  that  the 
servicer  deliver  the  annual  escrow 
accoimt  statement  to  a  borrower  within 
30  days  of  the  conclusion  of  the  escrow 
account  computation  year.  Four 
commenters  thought  that  the  term 
escrow  account  computation  year 
should  be  changed  to  escrow 
computation  cycle.  They  believed  that 
this  name  change  would  allow  servicers 
to  spread  out  the  work  load  more 
efficiently  during  the  year. 

Seventeen  commenters  advocated 
more  flexibility  in  when  to  conduct  the 
escrow  analyses,  especially  when 
servicers  experience  delays  in  obtaining 
pertinent  information  [e.g.,  tax  bills). 
These  commenters  recommended 
delaying  the  escrow  analysis  to  provide 
a  more  meaningful  statement,  rather 
than  performing  one  on  schedule  merely 
to  comply  with  a  regulatory 
requirement. 

^ven  commented  that  the  escrow 
analysis  is  generally  prepared  after  the 
largest  disbursement  is  made  fi'om  the 
escrow  account.  Two  commenters  were 
not  sure  whether  the  proposed  rule 
permitted  the  escrow  account  analysis 
to  be  performed  on  more  than  an  annual 
basis. 

In  response  to  these  comments,  HUD 
maintains  a  requirement  of  at  least  one 
escrow  account  analysis  per  year. 
Servicers  are  fiee  to  do  more.  The 
servicer  will  need  to  perform  the 
analysis  in  preparing  the  annual  escrow 
account  statements.  HUD  retains  the 
definition  of  escrow  account 
computation  year  because  it 
corresponds  to  the  statute’s  12  month 
period  reference.  Through  the  use  of 
short  year  statements,  servicers  may  set 
the  escrow  account  computation  year  to 
coincide  with  the  largest  payment  in  the 
account,  normally  taxes. 

Sixty -nine  commenters  claimed  that 
HUD’s  proposed  annual  escrow  account 
statement  requirements  were  confusing 
to  borrowers  and  costly  for  servicers  to 
implement  and  prepare.  (These 
comments  came  from  26  banks,  30 
mortgage  companies,  7  attorneys,  and  6 
associations.)  Three  commenters 


requested  elimination  of  the  trial 
running  balance,  since  it  appeared 
unnecessary  and  confusing  to 
borrowers.  TTiey  also  believed  that  the 
annual  escrow  account  statements 
should  be  more  general.  The  comments 
argued  that  it  was  too  costly  to  develop 
and  administer  programs  to  provide 
tailored  explanations.  One  software 
company  stated  that  “several  statements 
on  the  annual  statement  may  be 
impossible  to  provide  using  an 
automated  system.  *  *  *  Generally, 
data  processing  systems  are  not 
designed  to  provide  this  type  of 
annotated  explanations.  'This  type  of 
artificial  intelligence  is  cost 
prohibitive.”  Further,  the  commenters 
stated  that  the  final  rule  should  provide 
suggested,  not  required,  disclosures  and 
format. 

In  response,  the  Department 
simplifies  the  format  for  the  annual 
escrow  account  statement  in  the  final 
rule.  HUD  provides  sample  statements 
for  both  single-item  accounting  and 
aggregate  accounting  practices.  In  each, 
the  annual  escrow  account  statement 
includes  a  historical  description  of  what 
actually  was  paid  in  and  out  of  the 
account  in  the  previous  computation 
year.  It  also  contains  a  forward-looking 
projection  of  anticipated  activity  in  the 
account  for  the  next  year.  The  escrow 
account  statements  are  prepared  like 
bank  statements,  in  a  format  that  is 
familiar  to  the  borrowers.  By  doing  so, 
the  Department  intends  that  the 
borrowers  will  be  able  to  better 
understand  account  activity. 

HUD  is  sensitive  to  the  concern  that 
the  statements  may  be  too  specific  in 
nature.  However,  some  specific 
information  is  necessary  to  make  the 
disclosure  useful  to  borrowers.  If  the 
account  has  exceeded  the  RESPA  limits 
during  the  year,  then  the  servicer  must 
explain  why.  If  the  mortgage  documents 
require  a  lower  cushion,  then  the 
servicer  will  use  that  amount.  The 
example  provides  a  checkliSt  for 
servicers  to  complete  to  explain  why  an 
account  exceeded  RESPA ’s  limits.  The 
Department  concludes  that  borrowers 
need  this  explanation;  otherwise,  over¬ 
escrowing  of  accounts  may  continue.  In 
addition,  for  borrowers  who  closely 
monitor  their  escrow  accounts,  HUD 
believes  that  the  annual  escrow  account 
statements  will  provide  sufficient 
information  to  borrowers  to  save 
servicers  time  otherwise  spent  in 
responding  to  borrower  inquiries. 

Twenty-one  commenters  suggested 
that  the  annual  escrow  account 
statement  be  divided  into  two  separate 
statements:  (1)  An  annual  escrow 
account  statement  providing  historical 
information  that  the  servicers  mail  to 


borrowers  with  Internal  Revenue 
Service  (IRS)  information  at  calendar 
year-end;  and  (2)  an  escrow  analysis 
statement,  including  the  projection  of 
the  next  cycle’s  calculation^,  that  the 
servicers  deliver  to  borrowers  within  30 
to  60  days  of  completing  the  escrow 
computation  cycle.  This  practice  would 
benefit  servicers  by  combining  part  of 
the  annual  escrow  account  statement 
with  existing  IRS  requirements,  if  would 
also  benefit  the  borrowers  by  providing 
information  in  a  useful  and 
understandable  fashion. 

The  Department  considers  these 
comments  informative.  Many  serv'icers 
will  provide  two  such  accountings  to 
borrowers  anyway.  The  IRS  information 
requires  calendar  year-end  totals.  The 
year-end  statements,  however,  do  not 
necessarily  correspond  with  the 
servicer’s  escrow  account  computation 
year.  At  any  time,  however,  servicers 
may  change  the  escrow  account 
computation  year  to  a  calendar  year-end 
period  by  using  short  year  statements. 

Twenty-five  comments  wanted  HUD 
to  exclude  foreclosures  and  loans  that 
are  60  days  or  more  delinquent  from  the 
rule’s  requirements  for  annual  escrow 
account  analysis  and  statements.  In  the 
final  rule,  HUD  provides  that  servicers 
need  not  submit  an  annual  escrow 
account  statement  if  the  mortgage  loan 
accoimt  is  delinquent  (30  days  or  more) 
or  if  the  servicer  has  initiated  a 
foreclosure  action. 

Short  Year  Annual  Escrow  Account 
Statements 

The  proposed  rule  required  the 
servicer  to  issue  a  short  year  annual 
escrow  account  statement  to  a  borrower 
within  60  days  of  a  loan  payoff  or  30 
days  of  a  transfer  of  servicing.  Fifty-five 
commenters  opposed  these 
requirements,  including  32  mortgage 
companies,  16  banks,  3  associations, 
and  4  attorneys.  They  stated  that  the  IRS 
requires  such  information  at  calendar- 
year  end;  thus,  they  claimed,  HUD’s 
retirement  was  unnecessary. 

The  Department  believes  that 
servicers  should  provide  borrowers  with 
relevant  information  at  a  meaningful 
time,  when  borrowers  will  focus  their 
attention  on  the  information.  HUD 
believes  that  borrowers  should  have  the 
opportunity  to  correct  escrow  account 
errors  when  servicing  is  transferred  or 
soon  after  loan  pay-off.  If  servicers  fail 
to  deliver  this  information  to  borrowers 
for  up  to  12  months  after  the  event, 
borrowers  will  be  less  likely  to  obtain 
corrective  action  of  any  errors  made. 
Consequently,  the  final  rule  retains  the 
short  year  escrow  account  statement 
provisions,  although  the  Department  has 
extended  to  60  days  the  time  for  a 
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transferor  servicer  to  submit  a  short  year 
statement  to  the  borrower. 

Transfer  of  Servicing 

Upon  the  transfer  of  loan  servicing  to 
a  new  servicer,  the  proposed  rule 
required  the  new  servicer  to  perform  an 
escrow  account  analysis  before  making 
any  change  to  a  borrower’s  escrow 
deposits.  The  proposed  rule  required 
the  new  servicer  to  submit  an  initial 
escrow  account  statement  to  the 
borrower  within  45  days  after 
establishing  the  new  escrow  account. 
Thirty-seven  commenters  asked  HUD  to 
eliminate  this  requirement.  They 
questioned  the  benefit  to  the  borrower 
and  the  time  and  cost  involved  in 
preparing  the  statement.  Seven 
commenters  suggested  that  HUD  extend 
to  at  least  90  days  the  deadline  for 
submitting  the  initial  escrow  account 
statement,  because  of  integration  issues 
associated  with  transfers  of  servicing. 
Three  commenters  were  unclear 
whether  the  initial  escrow  accoimt 
statement  was  required  if  the  new 
servicer  does  not  change  the  borrower’s 
required  escrow  deposits  or  if  the 
method  of  escrow  account  analysis  does 
not  change  between  servicers.  Two 
comments  stated  that  if  the  initial 
escrow  account  statement  is  required,  it 
should  be  prepared  by  the  transferor 
servicer,  b^ause  that  servicer  performs 
an  escrow  account  analysis  before 
transferring  the  account.  One  conunent 
questioned  whether  the  initial  escrow 
account  statement  applied  to  transfers  of 
servicing  between  affiliates. 

The  Department  concludes  that 
borrowers  will  benefit  by  receiving 
initial  escrow  accoimt  statements  from 
new  servicers  under  certain 
circumstances.  The  final  rule  requires  a 
new  servicer  to  provide  a  borrower  with 
an  initial  escrow  account  statement  if 
the  servicer  changes  either  the  monthly 
payment  amount  or  the  accounting 
method  previously  used  by  the 
transferor  servicer.  Because  post-rule 
accounts  will  be  using  aggregate 
accounting  methods,  no  initial  escrow 
account  statement  is  needed  for  post¬ 
rule  account  transfers  of  servicing.  In 
pre-rule  accounts  where  there  is  a 
change  in  the  escrow  account  balances, 
the  new  servicer  shall  use  the  effective 
date  of  the  transfer  of  servicing  to 
establish  the  new  escrow  account 
computation  year.  Where  there  is  no 
change  in  the  escrow  account  balances, 
the  new  servicer  shall  continue  the 
escrow  account  computation  year  that 
the  transferor  servicer  started.  (The 
Department  expects  to  publish  soon  a 
final  rule  on  mortgage  servicing 
transfers,  adding  a  new  §  3500.21  to 
Regulation  X.) 


In  response  to  comments,  HUD 
extends  the  time  for  new  servicers  to 
deliver  the  initial  escrow  account 
statement  from  45  to  60  days  from  the 
date  of  servicing  transfer.  The  new 
servicer  shall  treat  shortages,  surpluses, 
emd  deficiencies  in  the  transferred 
escrow  account  according  to  the 
procedures  set  forth  in  §  3500.17(f).  A 
pre-rule  account  remains  a  pre-rule 
account  upon  the  transfer  to  a  new 
servicer,  as  long  as  the  transfer  occurs 
before  the  conversion  date. 

Surpluses 

Eleven  comments  requested 
clarification  of  HUD’s  proposed 
“surplus”  definition.  HUD’s  proposal 
defined  a  surplus  to  be  an  amount, 
determined  at  the  time  of  escrow 
analysis,  by  which  an  escrow  account 
balance  exceeds  the  target  balance  for 
the  account.  The  comments  indicated 
that  HUD’s  definition  should  state  that 
a  surplus  is  a  balance  in  excess  of  the 
allowable  cushion,  if  any.  HUD 
disagrees.  HUD  believes  that  its 
definition  in  the  final  rule  more 
accurately  describes  the  surplus  to  be 
the  excess  of  the  current  balance  over 
the  target  balance.  The  target  balance 
reflects  the  borrower’s  accrued 
payments  for  escrow  account  items  and 
the  cushion  selected  by  the  servicer.  A 
servicer  may  choose  to  use  no  cushion 
or  one  that  is  less  than  the  maximum  set 
by  RESPA.  It  is  therefore  incorrect  to 
state  that  the  surplus  is  the  balance  that 
exceeds  the  allowable  cushion.  HUD 
retains  the  term  target  balance,  rather 
than  allowable  cushion,  in  its 
definition. 

The  proposed  rule  required  servicers 
to  refund  surpluses  to  a  borrower  within 
30  days  of  the  escrow  analysis  imless 
the  borrower  timely  instructed  the 
servicer  to  apply  the  surplus  to  the 
escrow  account  balance.  Many 
commenters  saw  HUD’s  requirement  as 
increasing  their  administrative  burdens. 
Fifteen  comnfenters  pointed  out  that  the 
30-day  period  was  unrealistic.  They 
argued  that  HUD  should  either  extend 
the  timeframe  or  eliminate  the 
requirement. 

HUD’s  proposal  set  no  dollar 
threshold  for  refunding  surpluses.  Fifty- 
three  commenters  advocat^  that  the 
final  rule  require  servicers  to  refund 
automatically  surpluses  above  a 
minimum  thmshold  ($25  to  $50).  This 
way  servicers  would  not  have  to  wait  for 
the  borrower’s  instructions.  Thirteen 
others  suggested  that  servicers  be 
permitted  discretion  to  retain  a  surplus 
below  a  nominal  amount.  Forty 
comments  opposed  refunding  surpluses 
if  the  borrower  is  delinquent  or  in 
default.  Sixteen  comments  stated  that 


the  rule  should  allow  servicers  the 
discretion  to  refund  surpluses 
immediately  or  to  spread  out  the 
payments  over  a  12-month  period. 
Several  comments  requested 
clarification  on  whether  the  existence  of 
a  surplus  violated  RESPA.  Two 
comments  specifically  stated  that  a 
servicer  who  handles  a  surplus 
according  to  these  rules  is  in 
compliance  with  RESPA. 

In  response  to  these  comments,  the 
Department  has  revised  the  final  rule  to 
require  the  servicer  to  refund  to  the 
borrower  any  surplus  that  is  greater  than 
or  equal  to  $50.  This  provision  responds 
to  the  comments  concerning  timing  and 
administrative  problems  in  obtaining 
borrower  instructions.  At  the  servicer’s 
option,  the  servicer  may  refund  to  the 
borrower  or  credit  to  the  borrower’s 
escrow  account  a  surplus  of  less  than 
$50.  Again,  the  servicer  need  not 
interact  with  the  borrower  to  handle  this 
surplus. 

HUD’s  final  rule  provides  that  if  the 
servicer  does  not  receive  the  borrower’s 
payment  within  30  days  of  the  payment 
due  date,  then  the  servicer  may  retain 
the  surplus  in  the  escrow  account 
pursuant  to  the  terms  of  the  mortgage 
loan  document.  It  also  provides  that  if 
the  servicer  has  brought  an  action  for 
foreclosure  under  the  mortgage  loan, 
then  the  servicer  may  retain  any  surplus 
in  the  escrow  account  according  to  the 
mortgage  loan  documents.  If  a  servicer 
meets  the  provisions  of  this  final  rule, 
then  HUD  will  deem  the  ^rvicer  in 
compliance  with  RESPA, 

Shortages  and  Deficiencies 

The  proposed  rule  defined  a  shortage 
to  be  the  amount  that  the  servicer 
estimates  at  the  time  of  an  escrow 
account  analysis  will  be  needed  to  meet 
the  target  balance  for  the  escrow 
account.  A  deficiency,  on  the  other 
hand,  is  the  amount  that  a  servicer  has 
actually  advanced  to  pay  a 
disbursement  firom  the  escrow  account. 
HUD  had  proposed  that  servicers  allow 
borrowers  up  to  12  months  to  pay 
shortages  or  deficiencies  in  the  escrow 
account.  Many  commenters  thought 
HUD’s  proposal  required  servicers  to 
extend  interest-free  loans  to  borrowers. 
For  example,  Fannie  Mae  stated  that 
“*  *  *  this  requires  the  servicer  to 
extend  what  is  in  essence  a  12-month 
interest-free  loan  to  the  borrower.  We 
believe  that  this  financial  burden  on  the 
servicer  is  inequitable.”  Fifteen 
commenters  wanted  servicers  to  charge 
borrowers  interest  at  the  note  rate  while 
advances  for  a  deficiency  are 
outstanding. 

HUD  received  numerous  suggestions 
to  change  these  provisions.  Thirty-nine 
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commenters  suggested  that  the  rule 
allow  servicers  to  collect  shortages  from 
borrowers  within  30  days  to  6  months 
from  the  date  of  the  analysis.  The 
comments  indicated  that  servicers  could 
always  allow  borrowers  more  time  (12 
or  more  months)  to  pay  a  projected 
shortage  than  is  required  by  law.  Sixty- 
six  comments  recommended  that  the 
rule  allow  servicers  to  collect 
deficiencies  from  borrowers  within  30 
days  to  6  months  from  the  disbursement 
date.  These  comments  also  stated  that 
serv'icors  could  choose  to  provide 
borrowers  with  more  time  than  legally 
mandated.  Another  comment  sought 
immediate  payment  of  servicer 
advances  arising  from  borrower- 
initiated  changes  (e.g.,  additional  or 
optional  insurance).  Six  comments 
noted  that  there  is  no  need  for  a  separate 
servicer  notice  to  borrowers  of  shortages 
in  the  escrow  account,  because  the 
annual  escrow  statement  fulfills  this 
function. 

HUD  sees  a  distinction  between  a 
shortage  and  a  deficiency  in  the  escrow 
account.  In  a  situation  where  the 
servicer  has  advanced  its  own  funds  (a 
deficiency),  HUD  believes  that  the 
servicer  may  collect  this  advance 
quickly.  In  the  final  rule,  HUD  provides 
servicers  with  three  possible  ways  of 
handling  borrower  deficiencies  that 
amount  to  less  than  one  month’s  escrow 
payment: 

(1)  The  servicer  may  allow  a 
deficiency  to  exist  and  do  nothing  to 
change  it; 

(2)  The  servicer  may  require  the 
borrower  to  pay  the  deficiency  within 
30  days;  on,. 

(3)  The  servicer  may  allow  the 
borrower  to  repay  the  deficiency  in  2  or 
more  equal  monthly  payments  over  a 
period  of  up  to  12  months. 

If  the  deficiency  is  equal  to  or  more 
than  one  month’s  escrow  payment,  then 
the  servicer  may  allow  a  deficiency  to 
exist  and  do  nothing  to  change  it,  or  the 
servicer  may  allow  the  borrower  to 
repay  the  deficiency  in  2  or  more  equal 
monthly  payments  over  a  period  of  up 
to  12  months.  Moreover,  if  the  servicer 
does  not  receive  the  borrower’s  payment 
within  30  days  of  the  payment  due  date, 
then  the  servicer  may  recover  the 
deficiency  pursuant  to  the  terms  of  the 
mortgage  loan  documents. 

Because  a  shortage  is  the  difference 
between  the  current  escrow  account 
balance  and  the  target  balance,  HUD 
believes  that  shortages  warrant  different 
treatment  than  deficiencies.  Borrowers’ 
escrow  accoimts  are  likely  to  be 
influenced  by  yearly  changes  in  taxes, 
insurance,  or  other  items  that  may  cause 
a  shortage  at  the  time  of  an  escrow 
account  analysis.  At  that  time,  servicers 


may  easily  adjust  the  borrower’s 
monthly  escrow  payments  for  the  next 
year.  Thus,  in  the  final  rule,  HUD 
provides  that  if  the  servicer’s  escrow 
account  analysis  indicates  a  shortage  of 
less  than  one  month’s  escrow  payment, 
the  servicer  has  three  options: 

(1)  The  servicer  may  allow  a  shortage 
to  exist  and  do  nothing  to  change  it; 

(2)  The  servicer  may  allow  the 
borrower  to  pay  the  shortage  amount 
within  30  days;  or 

(3)  The  servicer  may  allow  the 
borrower  to  pay  off  the  shortage  in  equal 
monthly  payments  over  a  12-month 
period. 

If  the  shortage  is  greater  than  or  equal 
to  one  month’s  escrow  accoimt 
payment,  then  the  servicer  has  two 
options:  the  servicer  may  allow  a 
shortage  to  exist  and  do  nothing  to 
change  it;  or  the  servicer  may  allow  the 
borrower  to  pay  off  the  shortage  in  equal 
monthly  payments  over  a  12-month 
period. 

An  escrow  account  analysis  may 
indicate  a  shortage  at  the  time  of  die 
analysis  that  will  produce  a  deficiency 
at  a  later  date.  This  rule  does  not  allow 
servicers  to  anticipate  deficiencies  and 
collect  on  a  deficiency  in  advance. 
However,  at  the  time  of  a  deficiency,  a 
servicer  may  conduct  an  escrow  account 
analysis  and  seek  repayment  from  a 
borrower  according  to  these  provisions. 

Timely  Payments 

In  implementing  Section  6(g)  of 
RESPA,  HUD  had  proposed  that 
servicers  make  disbursements  in  a 
timely  maimer  from  the  escrow  account, 
even  if  the  escrow  account  had 
insufficient  funds  for  such  payments,  as 
long  as  the  borrower  was  current  in  the 
borrower’s  principal,  interest,  and 
escrow  account  payments.  Twenty-eight 
commenters  opposed  this  requirement. 
On  the  other  hand,  Fannie  Mae  noted 
that  “while  the  proposed  rule  states  that 
servicers  are  not  required  to  make 
escrow  accoimt  payments  on  delinquent 
accounts,  Fannie  Mae  holds  the  servicer 
responsible  for  the  timely  payment  of 
taxes  and  insurance  premiums  even  in 
situations  where  the  borrower  is 
delinquent  on  the  mortgage.’’ 

After  considering  these  comments  and 
reviewing  the  legislative  history  of 
Section  6(g)  of  RESPA,  the  Department 
clarifies  the  requirement.  Section 
3 500.1 7 (k)  of  this  rule  implements 
Section  6(g)  of  the  statute,  by  requiring 
servicers  to  advance  funds  to  m^e 
disbursements  in  a  timely  manner  as 
long  as  the  servicer  receives  the 
borrower’s  payment  within  30  days  of 
the  payment  due  date.  HUD  clarifies 
that  a  timely  payment  is  one  in  which 
the  servicer  pays  the  disbursement  on  or 


before  the  earlier  of  the  deadline  for 
available  discounts  or  the  deadline  to 
avoid  penalties.  Upon  advancing  funds 
to  pay  a  disbursement,  the  servicer  may 
seek  repayment  from  the  borrower  for 
the  deficiency  pursuant  to  §  3500.17(f). 

If  the  servicer  advances  payments  for  a 
borrower  who  is  in  default,  however, 
then  the  servicer  may  recover  the 
deficiency  pursuant  to  the  terms  of  the 
mortgage  loan  documents.  The 
Department  expects  that  servicers  will 
continue  to  make  disbursements  on 
delinquent  accounts  to  protect  their 
security  interests  in  the  mortgaged 
properties. 

Recordkeeping 

The  proposed  rule  established  a  five- 
year  recordkeeping  requirement.  Sixteen 
commenters  stated  that  this  requirement 
would  be  expensive  and  burdensome. 
Several  suggested  that  two  years  was  a 
more  reasonable  period.  Seventeen 
commenters  requested  that  HUD 
provide  a  de  minimis  standard 
describing  the  information  that  servicers 
should  retain.  They  wanted  the  final 
rule  to  specify  whether  servicers  can 
retain  records  in  hard-copy,  electronic, 
or  microfiche  format.  Seventeen 
comments  requested  that  the  rule 
provide  examples  of  noncompliance 
subject  to  penalties. 

In  the  E)ecember  1993  proposed  rule, 
HUD  responded  to  earlier  comments 
critical  of  HUD’s  specific  recordkeeping 
provisions  in  the  December  1991 
proposal.  In  this  final  rule,  HUD  adds 
clarifying  language  that  servicers  may 
maintain  records  in  hard-copy, 
electronic,  microfiche,  or  any  other 
format  that  reasonably  assures  retrieval. 
The  Department  maintains  the  five-year 
record  retention  provision.  It  is 
consistent  with  RESPA ’s  other  retention 
requirements. 

Penalties 

Forty-eight  commenters  suggested 
that  the  final  rule  not  reflect  the  strict 
liability  language  of  the  proposed  rule. 
The  majority  believed  that  servicers 
should  not  be  held  liable  for  clerical 
errors,  inadvertent  acts,  or  acts  of 
nature.  They  also  indicated  that 
servicers  should  not  be  liable  for 
expending  “best  and  reasonable  efforts’* 
in  complying  with  the  requirements. 
The  comments  advocated  that  penalties 
be  based  on  practices  and  patterns  of 
noncompliance.  The  MBA  concurred 
and  stated  that  “*  *  *  HUD  should 
determine  violations  that  warrant  a 
monetary  penalty  based  on  a  pattern  or 
practice  of  noncompliance.  Penalties 
would  be  justified  in  those  cases  where 
the  servicer  made  the  same  error 
repeatedly.’’  Ten  comments  suggested 
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that  the  rule  include  a  cure  period,  in 
which  the  servicer  could  submit  a 
corrective  statement  to  a  borrower 
within  60  days  of  discovering  the  error. 
They  pointed  out  that  similar  defenses 
are  permitted  by  other  consumer 
protection  statutes. 

Strict  liability  is  a  term  used  in 
product  liability  law  and  HUD 
misapplied  the  term  in  the  proposed 
rule.  The  final  rule  removes  any 
reference  to  a  strict  liability  standard. 
However,  HUD  continues  the  statutory 
distinction  between  imintentional  and 
intentional  violations.  Violations  do  not 
require  any  proof  of  intent.  The  statute 
provides  for  more  serious  penalties  in 
cases  of  a  servicer’s  intentional 
disregard  for  the  statute’s  requirements. 

As  a  statement  of  its  enforcement 
policy,  the  Department  is  likely  to 
pursue  cases  involving  a  pattern  and 
'  practice  of  noncompliance  more 
vigorously  than  solitary  or  minor 
transgressions  of  these  provisions.  HUD 
is  less  likely  to  enforce  penalties  in 
cases  where  the  servicer  has  taken 
prompt  corrective  action  on  its  own 
initiative. 

Civil  Penalties  Procedures 

HUD  received  eight  comments 
concerning  the  civil  penalties 
procedures  provisions.  They  suggested 
that  HUD  lengthen  the  time  for  servicers 
to  prepare  an  adequate  defense.  The 
commenters  suggested  that  the  time  to 
respond  to  a  notice  of  intent  to  impose 
penalties  be  extended  from  20  to  30 
days.  They  wanted  HUD  to  extend  the 
period  in  which  a  servicer  presents  its 
evidence  horn  45  to  60  days.  They  also 
recommended  extending  the  period  for 
filing  for  judicial  review  of  a  decision 
from  20  to  30  days. 

In  response,  the  Department  extends 
from  20  to  30  days  the  initial  response 
period  to  HUD’s  notice  of  intent  to 
impose  penalties.  Because  the  rule 
permits  the  servicer  to  request 
additional  time  horn  the  administrative 
law  judge,  HUD  sees  no  need  to  extend 
the  time  for  presenting  evidence. 
Responding  to  comments,  the  final  rule 
provides  30  days  for  a  p€uty  to  file  a 
petition  seeking  judicial  review. 

Financial  Comments 

Seventeen  commenters  were 
concerned  about  the  rule’s  effect  upon 
the  value  of  mortgage  servicing  rights. 
They  estimated  that  servicing  rights  may 
be  reduced  in  value  by  3  to  20  percent. 
Three  commenters  requested  that  the 
final  rule  be  applicable  only  to  loans 
originated  after  the  effective  date,  thus 
resulting  in  less  impact  on  the  value  of 
servicing  rights.  Four  stated  that  capital 
structures  would  be  negatively  affected 


for  institutions  with  servicing  rights 
regulated  by  government  agencies  (e.g., 
FDIC,  OCC,  OTS,  Federal  Reserve 
Board). 

The  Department  recognizes  that  the 
rule  has  an  adverse  effect  on  the  pricing 
of  mortgage  servicing.  HUD’s  issuance 
of  the  December  3, 1993,  proposed  rule 
has  already  affected  the  value  of 
mortgage  servicing  pricing.  However,  as 
indicated  above,  the  Department 
believes  that  the  three-year  phase-in 
period  somewhat  tempers  this  effect. 

The  phase-in  period  allows  servicers  to 
recoup  the  greatest  value  on  their 
servicing  rights  in  the  early  years  of  a 
mortgage  loan,  while  the  ride  moves  the 
industry  to  a  simpler  system  that 
protects  consumers  as  soon  as 
practicable. 

Legal  Comments 

Twenty- three  commenters  questioned 
HUD’s  statutory  authority  to  mandate 
interest-free  loans  to  borrowers  under 
RESPA.  Five  stated  that  the  final  rule 
should  address  compliance  issues  with 
individual  State  requirements.  One 
commenter  indicated  that  HUD  left 
unaddressed  how  State  rules  take 
precedence  or  supersede  the  final  rule. 
One  respondent  requested  that  the  rule 
clarify  whether  RESPA  establishes  an 
escrow  ceiling  cushion  and  does  not 
preempt  State  law  or  contracts  between 
lenders  and  borrowers.  A  second  stated 
that  the  final  rule  should  address  the 
impact  the  regulations  will  have  on 
contractual  relationships  related  to 
securitization  etmmgements.  A  third 
requested  clarification  of  loans  that  are 
exempt  from  RESPA  provisions  pending 
HUD’s  final  rule.  Four  commenters 
believed  that  the  proposed  rule  could 
lead  to  an  increase  in  escrow  class 
action  suits. 

The  Department  believes  that  it  has 
full  legal  authority  and  administrative 
discretion  to  implement  these  escrow 
accounting  regulations.  Section  19(a)  of 
RESPA  empowers  the  Secretary  to 
prescribe  rules  and  regulations  to 
achieve  the  purpose  of  the  Act.  This 
final  rule  reflects  HUD’s  interpretation 
of  the  statute  and  HUD’s  reaction  to 
public  comments  on  the  proposed  rule. 
In  issuing  this  rule,  HUD  considers  the 
needs  of  borrowers  and  servicers  and 
interprets  the  statute  to  respond  to  those 
needs.  For  example,  in  response  to 
comments  regarding  interest-free  loans, 
HUD  recast  certain  provisions  in  the 
final  rule.  One  of  HUD’s  goals  here  is  to 
promote  Section  6’s  provisions  that 
disbursements  from  escrow  be  made 
timely.  At  the  same  time,  the  final  rule 
responds  to  servicers’  needs  for  prompt 
reimbursement  of  their  advances,  and  is 
fair  to  the  borrower. 


Regarding  the  possible  preemption  of 
State  laws,  the  Department  recognizes 
that  many  of  the  States  have  enacted 
laws  relating  to  escrow  accounts. 

Section  18  of  RESPA  provides:  “This 
Act  does  not  annul,  alter,  or  affect,  or 
exempt  any  person  subject  to  the 
provisions  of  (RESPA)  from  complying 
with,  the  laws  of  any  State  with  respect 
to  settlement  practices,  except  to  the 
extent  that  those  laws  are  inconsistent 
with  any  provision  of  (RESPA),  and 
then  only  to  the  extent  of  the 
inconsistency.’’  12  USC  2616.  Given  this 
statutory  language,  and  further  statutory 
instruction  that  a  state  statute  is  not  to 
be  preempted  if  it  gives  greater 
protection  to  the  consumer,  the 
Department  believes  it  should  make 
specific  preemption  decisions  on  a  case- 
by-case  basis.  The  current  RESPA  rule 
(§  3500.13(c))  sets  forth  provisions  for 
requesting  preemption  determinations. 

Conforming  FHA  Regulations 

Because  some  provisions  in  this  final 
rule  affect  existing  FHA  regulations,  this 
rule  amends  24  CFR  parts  203  and  234 
to  conform  with  these  regulatory 
changes.  HUD  therefore  amends 
§  203.550(a)  to  clarify  that  the  FHA 
mortgagee  shall  use  the  procedures 
contained  in  §  3500.17  to  compute  the 
amount  of  escrow,  the  methods  of 
collection  and  accounting,  and  the 
disbursement  of  escrow  account  items. 
HUD  also  amends  §  234.38  to  conform 
with  the  final  rule,  and  retains  the 
language  of  §  203.550(c)  that  permits 
FHA  mortgagees  to  estimate  escrow 
requirements  based  on  the  probable 
payments  required  for  special 
assessment  items,  such  as  water 
purification  escrow  funds. 

Other  Matters 
Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20  of  the  HUD  regulations,  the 
poUcies  and  procedures  contained  in 
this  rule  do  not  affect  a  physical 
structure  or  property  and  relate  only  to 
statutorily  required  accounting  and 
reporting  procedures,  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12866 

This  rule  constitutes  a  “significant 
regulatory  action’’  as  that  term  is 
defined  in  section  3(f)  of  Executive 
Order  12866  on  Regulatory  Planning 
and  Review  issued  by  the  President  on 
September  30, 1993.  A  preliminary 
review  of  the  rule  indicated  that  it 
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might,  as  defined  in  that  Order,  have  an 
cinnual  effect  on  the  economy  of  $100 
million  or  more.  Accordingly,  a 
regulatory  impact  analysis  was  prepared 
and  is  available  for  review  and 
inspection  in  Room  10276,  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  requirements  of  the  proposed  rule 
are  directed  toward  the  accounting 
procedures  used  in  the  mortgage 
servicing  industry  and  the  disclosure  to 
consumers  of  related  information. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  The  requirements  of  the  rule  are 
directed  toward  ithe  accounting 
procedures  used  in  the  mortgage 
servicing  industry  and  the  disclosure  to 
consumers  of  related  information. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  fi'om' 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  rule  was  listed  as  item  number 
1615  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  25, 1994,  (59  FR  20424,  20455) 
under  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act,  and  was 
requested  by  and  submitted  to  the 
Committee  on  Banking,  Housing  and 
Urban  Affairs  of  the  Senate  and  the 


Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  under  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act. 

List  of  Subjects 
24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy, 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  3500 

Consumer  protection.  Housing, 
Mortgages,  Real  property  acquisition. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  Interpretive  Rule  1993-1, 
published  in  the  Federal  Register  on 
January  21, 1993  (58  FR  5520),  is 
withdrawn,  and  parts  203,  234,  and 
3500  of  title  24  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  20a— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709, 1715b:  42 
U.S.C.  3535(d). 

2.  Section  203.23(a)  is  amended  in 
paragraph  (a)(5)  by  revising  the  first 
sentence  and  adding  a  new  sentence  at 
the  end  of  the  paragraph,  to  read  as 
follows: 

§  203.23  Mortgagor’s  payments  to  include 
other  charges. 

(a)  *  *  * 

(5)  Fire  and  other  hazard  insurance 
premiums,  if  any.  *  *  *  Such  payments 
shall  be  held  in  an  escrow  subject  to 
§  203.550. 

*  it  *  *  *  . 

3.  Section  203.550  is  amended  by 
revising  the  last  sentence  in  paragraph 

(a) ,  removing  and  reserving  paragraph 

(b) ,  and  revising  paragraph  (c),  to  read 
as  follow's: 

§  203.550  Escrow  accounts. 

(a)  *  *  *  The  mortgagee  shall  use  the 
procedures  set  forth  in  §  3500.17  of  this 
title,  implementing  Section  10  of  the 
Real  Estate  Settlement  Procedures  Act 
(12  U.S.C.  2609),  to  compute  the  amount 
of  the  escrow,  the  methods  of  collection 
and  accounting,  and  the  paynnent  of  the 


bills  for  which  the  money  has  been 
escrowed, 

(b)  (Reserved) 

(c)  In  the  case  of  escrow  accounts 
created  for  purposes  of  §  203.52  or 

§  234.64  of  this  chapter,  mortgagees  may 
estimate  escrow  requirements  based  on 
the  best  information  available  as  to 
probable  payments  that  will  be  required 
to  be  made  from  the  account  on  a 
periodic  basis  throughout  the  period 
during  which  the  account  is  maintained. 
***** 

PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

4.  The  authority  citation  for  part  234 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1715b  and  1715y:  42 
U.S.C  3535(d).  Section  234.520(a)(2)(ii)  is 
also  issued  under  12  U.S.C.  1707(a). 

5.  Section  234.38(a)  is  revised  to  read 
as  follows: 

§  234.38  Mortgage  provisions  for 
additional  payments  and  covenants. 

(a)  The  mortgage  shall  provide  for 
such  equal  monthly  payments  by  the 
mortgagor  to  the  mortgagee  as  will 
amortize  any  ground  or  lease  rents  and 
the  estimated  amount  of  any  taxes, 
special  assessments,  and  any  property 
insurance  premiums  that  may  be 
required  by  the  mortgagee.  These 
payments  shall  be  held  in  an  escrow 
subject  to  §  203.550  of  this  title,  which 
is  incorporated  by  reference  in 
§234.800. 

***** 

PART  350a-REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

6.  The  authority  citation  for  part  3500 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2601  et  seq. 

7.  Section  3500.8  is  amended  by 
adding  a  new  paragraph  (c).  to  read  as 
follows: 

§3500.8  Use  of  HUD-1  or  HUD-1  A 
settlement  statements. 
***** 

(c)  Aggregate  Accounting  At 
Settlement.  (1)  If  the  settlement  agent 
uses  a  cushion  in  determining  the  initial 
entries  for  lines  1000-1008  of  the  HUD- 
1  or  HUD-lA  settlement  statement,  then 
the  settlement  agent  shall  make  an 
adjustment  to  reflect  the  appropriate 
starting  balance  in  the  escrow  account 
under  the  aggregate  accounting  method. 
The  cushion  using  the  aggregate 
accoimting  is  computed  according  to  the 
steps  set  out  in  §  3500.17(d).  The 
adjustment  reflects  the  difference 
between  the  amounts  collected  as  a 
cushion  in  the  1000  series  for  individual 
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escrow  items  imder  the  single-item 
accoimting  method  and  the  permissible 
cushion  under  the  aggregate  accounting 
method.  The  servicer  shall  enter  the 
aggregate  adjustment  amount  on  the  last 
line  in  the  1000  series  of  the  HUD-l  or 
HUD-lA  statement. 

(2)  During  the  phase-in  period,  as 
defined  in  §  3500.17(b),  an  alternative 
procedure  is  available.  The  settlement 
agent  may  initially  calculate  the  1000 
series  deposits  for  the  HUD-1  and 
HUD-1  A  settlement  statement  using 
single-item  analysis  with  only  a  one- 
month  cushion  (vmless  the  mortgage 
loan  documents  indicate  a  smaller 
amount).  In  the  escrow  account  analysis 
conducted  within  45  days  of  settlement, 
however,  the  servicer  shall  adjust  the 
escrow  accoimt  to  reflect  the  aggregate 
accounting  balance.  Appendix  F  to  this 
part  sets  out  examples  of  aggregate 
analysis.  Appendix  A  to  this  part 
contains  instructions  for  completing  the 
HUD-1  or  HUD-IA  settlement 
statements  using  an  aggregate  analysis 
adjustment  and  the  alternative  process 
during  the  phase-in  period. 

8.  A  new  §  3500.17  is  added,  to  read 
as  follows: 

§  3500.1 7  Escrow  accounts. 

(a)  General.  This  section  sets  out  the 
requirements  for  an  escrow  accoimt  that 
a  lender  establishes  in  connection  with 
a  federally  related  mortgage  loan.  It  sets 
limits  for  escrow  accounts  using 
calculations  based  on  monthly 
payments  and  disbursements  within  a 
calendar  year.  If  an  escrow  account 
involves  biweekly  or  any  other  payment 
period,  the  requirements  in  this  section 
shall  be  modified  accordingly. 

Appendix  H  to  this  part  provides  an 
example  of  the  transposition  from 
monthly  to  biweekly  accounting  and 
Appendix  J  to  this  part  provides  an 
example  of  a  3-year  accounting  cycle 
that  may  be  used  in  accordance  with 
paragraph  (c)(9)  of  this  section. 

(b)  Definitions.  As  used  in  this 
section: 

Acceptable  accounting  method  means 
an  accounting  method  that  a  servicer 
uses  to  conduct  an  escrow  account 
analysis  for  an  escrow  account  subject 
to  the  provisions  of  §  3500.17(c). 

Aggregate  (or)  composite  analysis, 
hereafter  called  aggregate  analysis, 
means  an  accounting  method  a  servicer 
uses  in  conducting  an  escrow  account 
analysis  by  computing  the  sufficiency  of 
escrow  account  funds  by  analyzing  the 
account  as  a  whole.  Appendix  F  to  this 
part  sets  forth  examples  of  aggregate 
escrow  account  analyses. 

Annual  Escrow  Account  Statement 
means  a  statement  containing  all  of  the 
information  set  forth  in  §  3500.17(i).  As 


noted  in  §  3500.17(i),  a  servicer  shall 
submit  an  annual  escrow  account 
statement  to  the  borrower  within  30 
calendar  days  of  the  end  of  the  escrow 
account  computation  year,  after 
conducting  an  escrow  account  analysis. 

Conversion  date  means  the  date  three 
years  after  the  publication  date  of  the 
rule  adding  this  section  (i.e.,  October  27, 
1997)  by  which  date  all  servicers  shall 
use  aggregate  analysis. 

Cushion  or  reserve  (hereafter  cushion) 
means  funds  that  a  servicer  may  require 
a  borrower  to  pay  into  an  escrow 
account  to  cover  unanticipated 
disbhrsements  or  disbursements  made 
before  the  borrower’s  payments  are 
available  in  the  account,  as  limited  by 
§  3500.17(c). 

Date  of  establishment  of  an  escrow 
account  means  the  date  the  servicer 
establishes  the  escrow  account. 

Deficiency  is  the  amoimt  of  a  negative 
balance  in  an  escrow  account.  As  noted 
in  §  3500.17(f),  if  a  servicer  advances 
funds  for  a  borrower,  then  the  servicer 
must  perform  an  escrow  account 
analysis  before  seeking  repayment  of  the 
deficiency. 

Delivery  means  the  placing  of  a 
document  in  the  United  States  mail, 
first-class  postage  paid,  addressed  to  the 
last  known  address  of  the  recipient. 

Hand  delivery  also  constitutes  delivery. 

Disbursement  date  means  the  date  on 
which  the  servicer  actually  pays  an 
escrow  item  from  the  escrow  account. 
Section  3500.17(k)  provides  that  the 
servicer  shall  use  as  the  disbursement 
date  a  date  on  or  before  the  earlier  of  the 
deadline  to  take  advantage  of  discounts, 
if  available,  or  the  deadline  to  avoid  a 
penalty. 

Escrow  account  means  any  account 
that  a  servicer  establishes  or  controls  on 
behalf  of  a  borrower  to  pay  taxes, 
insiu^nce  premiums  (including  flood 
insurance),  or  other  charges  with  respect 
to  a  federally  related  mortgage  loan, 
including  charges  that  the  borrower  and 
servicer  have  voluntarily  agreed  that  the 
servicer  should  collect  and  pay.  The 
definition  encompasses  any  account 
established  for  this  purpose,  including  a 
“trust  account”,  “reserve  account”, 
“impound  account”,  or  other  term  in 
different  localities.  An  “escrow 
account”  includes  any  arrangement 
where  the  servicer  adds  a  portion  of 
borrower’s  payments  to  principal  and 
subsequently  deducts  fiom  principal  the 
disbursements  for  escrow  account  items. 
For  purposes  of  this  section,  the  term 
“escrow  account”  excludes  any  account 
that  is  under  the  borrower’s  total 
control. 

Escrow  account  analysis  means  the 
accounting  that  a  servicer  conducts  in 


the  form  of  a  trial  running  balance  for 
an  escrow  account  to: 

(1)  Determine  the  appropriate  target 
balances; 

(2)  Compute  the  borrower’s  monthly 
payments  for  the  next  escrow  account 
computation  year  and  any  deposits 
needed  to  establish  or  maintain  the 
account;  and 

(3)  Determine  whether  shortages, 
surpluses  or  deficiencies  exist. 

Escrow  account  computation  year  is  a 
12-month  period  that  a  servicer 
establishes  for  the  escrow  account 
beginning  with  the  borrower’s  initial 
payment  date.  The  term  includes  each 
12-month  period  thereafter,  unless  a 
servicer  chooses  to  issue  a  short  year 
statement  under  the  conditions  stated  in 
3500.17(i)(4). 

Escrow  account  item  or  separate  item 
means  any  separate  expenditure 
category,  such  as  “taxes”  or 
“insurance”,  for  which  funds  are 
collected  in  the  escrow  account  for 
disbursement.  An  escrow  account  item 
with  installment  payments,  such  as 
local  property  taxes,  remains  one 
escrow  account  item  regardless  of 
multiple  disbursement  dates  to  the  tax 
authority. 

Federally  related  mortgage  loan  has 
the  meaning  set  forth  in  §  3500.2. 

Initial  escrow  account  statement 
means  the  first  disclosure  statement  that 
the  servicer  delivers  to  the  borrower 
concerning  the  borrower’s  escrow 
account.  The  initial  escrow  account 
statement  shall  meet  the  requirements  of 
§  3500.17(g)  and  be  in  substantially  the 
format  set  forth  in  §  3500.17(h). 

Installment  payment  means  one  of 
two  or  more  payments  payable  on  an 
escrow  account  item  during  an  escrow 
account  computation  year.  An  example 
of  an  installment  payment  is  where  a 
jurisdiction  bills  quarterly  for  taxes. 

Mortgage  loan  means  a  federally 
related  mortgage  loan  as  that  term  is 
defined  in  §3500.2. 

Payment  due  date  means  the  date 
each  month  when  the  borrower’s 
monthly  payment  to  an  escrow  account 
is  due  to  the  servicer.  The  initial 
payment  date  is  the  borrower’s  first 
payment  due  date  to  an  escrow  account. 

Phase-in  period  means  the  period 
beginning  on  the  effective  date  of  this 
final  rule  and  ending  on  the  conversion 
date,  i.e.,  October,  27, 1997],  by  which 
date  all  servicers  shall  use  the  aggregate 
accounting  method  in  conducting 
escrow  account  analyses. 

Post-rule  account  means  an  escrow 
account  established  in  connection  with 
a  federally  related  mortgage  loan  whose 
settlement  date  is  on  or  after  the 
effective  date  of  this  section. 
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Pre-accrual  is  a  practice  some 
servicers  use  to  require  borrowers  to 
deposit  funds,  needed  for  disbursement 
and  maintenance  of  a  cushion,  in  the 
escrow  accoimt  some  period  before  the 
disbursement  date.  Pre-accrual  is 
subject  to  the  limitations  of  §  3500.17(c). 

Ffe-rule  account  is  an  escrow  accoimt 
established  in  connection  with  a 
federally  related  mortgage  loan  whose 
settlement  date  is  before  the  elective 
date  of  this  rule. 

Refinancing  has  the  meaning  set  forth 
in  §  3500.2. 

Servicer  means  the  person  responsible 
for  the  servicing  of  a  loan  (including  the 
person  who  makes  or  holds  a  loan  if 
such  person  also  services  the  loan).  The 
term  does  not  include: 

(1)  The  Federal  Deposit  Insurance 
Corporation  (FDIC)  or  the  Resolution 
Trust  Corporation  (RTC),  in  connection 
with  assets  acquired,  assigned,  sold,  or 
transferred  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insiuance  Act  (12 
U.S.C.  1823(c))  or  as  receiver  or 
conservator  of  an  insiued  depository 
institution;  or 

(2)  The  Federal  National  Mortgage 
Corporation  (FNMA);  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie 
Mac);  the  Resolution  Trust  Corporation 
(RTC).  the  Federal  Deposit  Insurance 
Corporation  (FDIC);  the  Department  of 
Housing  and  Urban  Development 
(HUD),  including  the  Government 
National  Mortgage  Association  (GNMA) 
and  the  Federal  Housing  Administration 
(FHA);  the  National  Credit  Union 
Administration  (NCUA);  the  Farmers 
Home  Administration  (FmHA);  and  the 
Department  of  Veterans  Affairs  (VA)  in 
cases  when  the  assignment,  sale,  or 
transfer  of  the  servicing  of  the  mortgage 
loan  is  preceded  by  termination  of  the 
contract  for  servicing  the  loan  for  cause, 
commencement  of  proceedings  for 
bankruptcy  of  the  servicer,  or 
commencement  of  proceedings  by  the 
FDIC  or  RTC  for  conservatorship  or 
receivership  of  the  servicer  (or  an  entity 
by  which  the  servicer  is  owned  or 
controlled). 

(3)  The  Federal  Housing 
Administration  (FHA),  in  cases  where  a 
mortgage  insvuod  under  the  National 
Housing  Act  (12  U.S.C.  1701  et  seq.)is 
assigned  to  HUD. 

Servicing  means  the  process  of 
receiving  any  scheduled  periodic 
payments  bom  a  borrower  pursuant  to 
the  terms  of  any  mortgage  servicing 
loan,  including  amounts  for  escrow 
accoimts  under  section  10  of  RESPA, 
and  making  the  payments  of  principal 
and  interest  and  such  other  payments 
with  respect  to  the  amounts  received 
from  the  borrower  to  the  owner  of  the 
loan  or  other  third  parties  as  may  be 


required  pursuant  to  the  terms  of  the 
mortgage  loan  documents  or  servicing 
contrail. 

SettlPinent  has  the  same  meaning  set 
forth  in  §  3500.2. 

Shortage  means  an  amoimt  by  which 
a  current  escrow  accovmt  balance  falls 
short  of  the  target  balance  at  the  time  of 
esCTow  analysis. 

Single-item  analysis  means  an 
accounting  method  servicers  use  in 
conducting  an  escrow  accoimt  analysis 
by  computing  the  sufficiency  of  escrow 
account  funds  by  considering  each 
escrow  item  separately.  Appendix  F  to 
this  part  sets  forth  examples  of  single¬ 
item  analysis. 

Submission  (of  an  escrow  account 
statement)  means  the  delivery  of  the 
statement. 

Surplus  means  an  amount  by  which 
the  current  escrow  account  balance 
exceeds  the  target  balance  for  the 
account. 

System  of  recordkeeping  means  the 
servicer’s  method  of  keeping 
information  that  reflects  the  facts 
relating  to  that  servicer’s  handling  of  the 
borrower’s  escrow  account,  including, 
but  not  limited  to,  the  payment  of 
amounts  from  the  escrow  account  and 
the  submission  of  initial  and  annual 
escrow  accoimt  statements  to  borrowers. 

Target  balance  means  the  estimated 
month  end  balance  in  an  escrow 
account  that  is  just  sufficient  to  cover 
the  remaining  disbursements  firom  the 
escrow  account  in  the  escrow  account 
computation  year,  taking  into  account 
the  remaining  scheduled  periodic 
payments,  and  a  cushion,  if  any. 

Trial  running  balance  means  the 
accounting  process  that  derives  the 
target  balances  over  the  course  of  an 
escrow  account  computation  year. 
Section  3500.17(d)  provides  a 
description  of  the  steps  involved  in 
performing  a  trial  running  balance. 

(c)  Limits  on  payments  to  escrow 
accounts;  acceptable  accounting 
methods  to  determine  limits. 

(1)  A  lender  or  servicer  (hereafter 
servicer)  shall  not  require  a  borrower  to 
depmsit  into  any  escrow  account, 
created  in  connection  with  a  federally 
related  mortgage  loan,  more  than  the 
following  amounts: 

(i)  Charges  at  settlement  or  upon 
creation  of  an  escrow  account.  At  the 
time  a  servicer  creates  an  escrow 
account  for  a  borrower,  the  servicer  may 
charge  the  borrower  an  amount 
sufficient  to  pay  the  charges  respecting 
the  mortgaged  property,  such  as  taxes 
and  insurance,  which  are  attributable  to 
the  period  bom  the  date  such 
payment(s)  were  last  paid  until  the 
initial  payment  date.  In  addition,  the 
servicer  may  charge  the  borrower  a 


cushion  that  shall  be  no  greater  than 
one-sixth  (*^)  of  the  estimated  total 
annual  payments  finm  the  escrow  - 
account. 

(ii)  CJtarges  during  the  life  of  the 
escrow  account.  Throughout  the  life  of 
an  escrow  account,  the  servicer  may 
charge  the  borrower  a  monthly  sum 
equal  to  one-twelfth  (V12)  of  the  total 
annual  escrow  payments  which  the 
servicer  reasonably  anticipates  paying 
firom  the  account.  In  addition,  the 
servicer  may  add  an  amount  to  maintain 
a  cushion  no  greater  than  one-sixth  (%) 
of  the  estimated  total  annual  payments 
bom  the  account.  However,  if  a  servicer 
determines  through  an  escrow  account 
analysis  that  there  is  a  shortage  or 
deficiency,  the  servicer  may  require  the 
borrower  to  pay  additional  deposits  to 
make  up  the  shortage  or  eliminate  the 
deficiency,  subject  to  the  limitations  set 
forth  in  §  3500.17(f). 

(2)  Escrow  analysis  at  creation  of 
escrow  account.  Before  establishing  an 
escrow  account,  the  servicer  shall 
conduct  an  escrow  account  analysis  to 
determine  the  amount  the  borrower 
shall  deposit  into  the  escrow  account, 
subject  to  the  limitations  of 

§  3500.17(c)(l)(i)  and  the  amount  of  the 
borrower’s  periodic  payments  into  the 
escrow  account,  subject  to  the 
limitations  of  §  3500.17(c)(l)(ii).  In 
conducting  the  escrow  account  analysis, 
the  servicer  shall  estimate  the 
disbursement  amounts  according  to 
§  3500.17(c)(7).  Pursuant  to  §  3500.17(k), 
the  servicer  shall  use  a  date  on  or  before 
the  earlier  of  the  deadline  to  take 
advantage  of  discounts,  if  available,  or 
the  deadline  to  avoid  a  penalty  as  the 
disbursement  date  for  the  escrow  item. 
Upon  completing  the  initial  escrow 
account  analysis,  the  servicer  shall 
prepare  and  deliver  an  initial  escrow 
account  statement  to  the  borrower,  as 
set  forth  in  §  3500.17(g).  The  servicer 
shall  use  the  escrow  account  analysis  to 
determine  whether  a  surplus,  shortage 
or  deficiency  exists  since  settlement  and 
shall  make  any  adjustments  to  the 
account  pursuant  to  §  3500.17(f). 

(3)  Subsequent  escrow  account 
analyses.  For  each  escrow  account,  the 
servicer  shall  conduct  an  escrow 
account  analysis  at  the  completion  of 
the  escrow  account  computation  year  to 
determine  the  borrower’s  monthly 
escrow  account  payments  for  the  next 
computation  year,  subject  to  the 
limitations  of  §  3500.17(c)(l)(ii).  In 
conducting  the  escrow  account  analysis, 
the  servicer  shall  estimate  the 
disbursement  amounts  according  to 

§  3500.17(c)(7).  Pursuant  to  §  3500.17(k), 
the  servicer  shall  use  a  date  on  or  before 
the  earlier  of  the  deadline  to  take 
advantage  of  discounts,  if  available,  or 
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the  deadline  to  avoid  a  penalty  as  the 
disbursement  date  for  the  escrow  item. 
The  servicer  shall  use  the  escrow 
account  analysis  to  determine  whether  a 
surplus,  shortage  or  deficiency  exists 
and  shall  make  any  adjustments  to  the 
account  pursuant  to  §  3500.17(f).  Upon 
completing  an  escrow  account  analysis, 
the  servicer  shall  prepare  and  submit  an 
annual  escrow  account  statement  to  the 
borrower,  as  set  forth  in  §  3500. 17(i). 

(4)  Acceptable  accounting  methods  to 
determine  escrow  limits.  The  following 
are  acceptable  accounting  methods  that 
servicers  may  use  in  conducting  an 
escrow  account  analysis. 

(i)  Pre-rule  accounts.  For  pre-rule 
accounts,  servicers  may  use  either 
single-item  analysis  or  aggregate- 
analysis  during  the  phase-in  period.  In 
conducting  the  escrow  account  analysis, 
servicers  shall  use  “month-end” 
accounting.  Under  month-end 
accounting,  the  timing  of  the 
disbursements  and  payments  within  the 
month  is  irrelevant.  As  of  the 
conversion  date,  all  pre-rule  accounts 
shall  comply  with  the  requirements  for 
post-rule  accounts  in  paragraph  (c)(4)(ii) 
of  this  section.  During  the  phase-in 
period,  the  transfer  of  servicing  of  a  pre¬ 
rule  account  to  another  servicer  does 
not  convert  the  account  to  a  post-rule 
account.  After  the  effective  date  of  this 
rule,  refinancing  transactions  (as 
defined  in  §  3500.2)  shall  comply  with 
the  requirements  for  post-rule  accounts. 

(ii)  Post-rule  accounts.  For  post-rule 
accoimts,  servicers  shall  use  aggregate 
accounting  to  conduct  an  escrow 
account  analysis.  In  conducting  the 
escrow  accoimt  analysis,  servicers  shall 
use  “month-end”  accounting.  Under 
month-end  accounting,  the  timing  of  the 
disbursements  and  payments  within  the 
month  is  irrelevant. 

(5)  Cushion.  For  post-rule  accounts, 
the  cushion  shall  be  no  greater  than  one- 
sixth  (Vb)  of  the  estimated  total  annual 
disbursements  fi-om  the  escrow  account 
using  aggregate  analysis  accotmting.  For 
pre-rule  accounts,  the  cushion  may  not 
exceed  the  total  of  one-sixth  of  the 
estimated  annual  disbursements  for 
each  escrow  account  item  using  single¬ 
item  analysis  accounting.  In 
determining  the  cushion  using  single¬ 
item  analysis,  a  servicer  shall  not  divide 
an  escrow  account  item  into  sub¬ 
accounts,  even  if  the  payee  requires 
installment  payments. 

(6)  Restrictions  on  pre-accrual.  For 
pre-rule  accounts,  a  servicer  shall  not 
require  any  pre-accrual  that  results  in 
the  escrow  account  balance  exceeding 
the  limits  of  paragraph  (c)(1)  of  this 
section.  In  addition,  if  the  mortgage 
documents  in  a  pre-rule  account  are 
silent  about  the  amount  of  pre-accrual. 


the  servicer  shall  not  require  in  excess 
of  one  month  of  pre-accrual,  subject  to 
the  additional  limitations  provided  in 
paragraph  (c)(8)  of  this  section.  For  post¬ 
rule  accounts,  a  servicer  shall  not 
practice  pre-accrual. 

(7)  Servicer  estimates  of  disbursement 
amounts.  To  conduct  an  escrow  account 
analysis,  the  servicer  shall  estimate  the 
amount  of  escrow  account  items  to  be 
disbursed.  If  the  servicer  knows  the 
charge  for  an  escrow  item  in  the  next 
computation  year,  then  the  servicer 
shall  use  that  amount  in  estimating 
disbursement  amovmts.  If  the  charge  is 
unknown  to  the  servicer,  the  servicer 
may  base  the  estimate  on  the  preceding 
year’s  chaige,  or  the  preceding  year’s 
charge  as  modified  by  an  amount  not 
exceeding  the  most  recent  year’s  change 
in  the  national  Consumer  Price  Index 
for  all  urban  consumers  (CPI,  all  items). 
In  cases  of  unassessed  new 
construction,  the  servicer  may  base  an 
estimate  on  the  assessment  of 
comparable  residential  property  in  the 
market  area. 

(8)  Provisions  in  mortgage  documents. 
The  servicer  shall  examine  the  mortgage 
loan  documents  to  determine  the 
applicable  cushion  and  limitations  on 
pre-accrual  for  each  escrow  accoimt.  If 
the  mortgage  loan  documents  provide 
for  lower  cushion  limits  or  less  pre¬ 
accrual  than  this  rule,  then  the  terms  of 
the  loan  documents  apply.  Where  the 
terms  of  any  mortgage  loan  dociunent 
allow  greater  payments  to  an  escrow 
account  than  allowed  by  this  rule,  then 
this  rule  controls  the  applicable  limits. 
Where  the  mortgage  loan  dociunents  do 
not  specifically  establish  an  escrow 
account,  whether  a  servicer  may 
establish  an  escrow  account  for  the  loan 
is  a  matter  for  determination  by  State 
law.  If  the  mortgage  loan  document  is 
silent  on  the  escrow  account  limits  (for 
cushion  or  pre-accrual)  and  a  servicer 
establishes  an  escrow  account  under 
State  law,  then  the  limitations  of  this 
rule  apply  unless  State  law  provides  for 
a  lower  amount.  If  the  loan  documents 
provide  for  escrow  accounts  up  to  the 
RESPA  limits,  then  the  servicer  may 
require  the  maximum  amounts 
consistent  with  this  rule,  unless  an 
applicable  State  law  sets  a  lesser 
amount. 

(9)  Assessments  for  periods  longer 
than  one  year.  Some  escrow  account 
items  may  be  billed  for  periods  longer 
than  one  year.  For  example,  servicers 
may  need  to  collect  flood  insurance  or 
water  purification  escrow  funds  for 
payment  every  three  years.  In  such 
cases,  the  servicer  shall  estimate  the 
borrower’s  payments  for  a  full  cycle  of 
disbursements.  For  a  flood  insurance 
premium  payable  every  3  years,  the 


servicer  shall  collect  the  payments 
reflecting  36  equal  monthly  amounts. 

For  two  out  of  the  three  years,  however, 
the  account  balance  may  not  reach  its 
low  monthly  balance  because  the  low 
point  will  be  on  a  three-year  cycle,  as 
compared  to  an  annual  one.  The  annual 
escrow  account  statement  shall  explain 
this  situation  (see  example  in  Appendix 
J  to  this  part). 

(d)  Methods  of  escrow  account 
analysis.  Paragraph  (c)  of  this  section 
prescribes  acceptable  accounting 
methods.  The  following  sets  forth  the 
steps  servicers  shall  use  to  determine 
whether  their  use  of  an  acceptable 
accounting  method  conforms  with  the 
limitations  in  §  3500.17(c)(1).  The  steps 
set  forth  in  this  section  derive  maximun 
limits.  Servicers  may  use  accounting 
procedures  that  result  in  lower  target 
balances.  In  particular,  servicers  may 
use  a  cushion  less  than  the  permissible 
cushion  or  no  cushion  at  all.  This 
section  does  not  require  the  use  of  a 
cushion. 

(1)  Aggregate  analysis,  (i)  When  a 
servicer  uses  aggregate  analysis  in 
conducting  the  escrow  account  analysis, 
the  target  balances  may  not  exceed  the 
balances  computed  according  to  the 
following  arithmetic  operations: 

(A)  The  servicer  first  projects  a  trial 
balance  for  the  account  as  a  whole  over 
the  next  computation  year  (a  trial 
running  balance).  In  doing  so  the 
servicer  assumes  that  it  will  make 
estimated  disbursements  on  or  before 
the  earlier  of  the  deadline  to  take 
advantage  of  discounts,  if  available,  or 
the  deadline  to  avoid  a  penalty.  The 
servicer  does  not  use  pre-accrual  on 
these  disbursement  dates.  The  servicer 
also  assumes  that  the  borrower  will 
make  monthly  payments  equal  to  one- 
twelfth  of  the  estimated  total  annual 
escrow  account  disbursements. 

(B)  The  servicer  then  examines  the 
monthly  trial  balances  and  adds  to  the 
first  monthly  balance  an  amount  just 
sufficient  to  bring  the  lowest  monthly 
trial  balance  to  zero,  and  adjusts  all 
other  monthly  balances  accordingly. 

(C)  The  servicer  then  adds  to  the 
monthly  balances  the  permissible 
cushion.  The  cushion  is  two  months  of 
the  borrower’s  escrow  payments  to  the 
servicer  or  a  lesser  amount  specified  by 
State  law  or  the  mortgage  document  (net 
of  any  increases  or  decreases  because  of 
prior  year  shortages  or  surpluses, 
respectively). 

(li)  Lowest  monthly  balance.  Under 
aggregate  analysis,  the  lowest  monthly 
target  balance  for  the  account  shall  be 
less  than  or  equal  to  one-sixth  of  the 
estimated  total  annual  escrow  account 
disbursements  or  a  lesser  amount 
specified  by  State  law  or  the  mortgage 
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dociunent.  The  target  balances  that  the 
servicer  derives  using  these  steps  yield 
the  maximum  limit  for  the  escrow 
account.  Appendix  F  to  this  part 
illustrates  diese  steps. 

(2)  Single-item  or  other  non-aggregate 
analysis  method,  (i)  When  a  servicer 
uses  single-item  analysis  or  any  hybrid 
accounting  method  in  conducting  an 
escrow  account  analysis  during  the 
phase-in  period,  the  target  balances  may 
not  exceed  the  balances  computed 
according  to  the  following  arithmetic 
operations: 

(A)  The  servicer  first  projects  a  trial 
balance  for  each  item  over  the  next 
computation  year  (a  trial  running 
balance).  In  doing  so  the  servicer 
assumes  that  it  will  make  estimated 
disbursements  on  or  before  the  earlier  of 
the  deadline  to  take  advantage  of 
discounts,  if  available,  or  the  deadline 
to  avoid  a  penalty.  The  servicer  does  not 
use  pre-accrual  on  these  disbursement 
dates.  The  servicer  also  assumes  that  the 
borrower  will  make  periodic  payments 
equal  to  one-twelfth  of  the  estimated 
total  annual  escrow  account 
disbursements. 

(B)  The  servicer  then  examines  the 
monthly  trial  balance  for  each  escrow 
account  item  and  adds  to  the  first 
monthly  balance  for  each  separate  item 
an  amoimt  just  sufficient  to  bring  the 
lowest  monthly  trial  balance  for  that 
item  to  zero,  and  then  adjusts  all  other 
monthly  balances  accordingly. 

(C)  The  servicer  then  adds  the 
permissible  cushion,  if  any,  to  the 
monthly  balance  for  the  separate  escrow 
account  item.  The  permissible  cushion 
is  two  months  of  escrow  payments  for 
the  escrow  accoimt  item  (net  of  any 
increases  or  decreases  because  of  prior 
year  shortages  or  suipluses, 
respectively)  or  a  lesser  amount 
specified  by  State  law  or  the  mortgage 
document. 

(D)  The  servicer  then  examines  the 
balances  for  each  item  to  make  certain 
that  the  lowest  monthly  balance  for  that 
item  is  less  than  or  equal  to  one-sixth  of 
the  estimated  total  annual  escrow 
account  disbursements  for  that  item  or 
a  lesser  amount  specified  by  State  law 
or  the  mortgage  document. 

(ii)  In  performing  an  escrow  account 
analysis  using  single-item  analysis, 
servicers  may  account  for  each  escrow 
account  item  separately,  but  servicers 
shall  not  further  divide  accounts  into 
sub-accounts,  even  if  the  payee  of  a 
disbiirsement  requires  installment 
payments.  The  target  balances  that  the 
servicer  derives  using  these  steps  yield 
the  maximum  limit  for  the  escrow 
account.  Ap|>endix  F  to  this  part 
illustrates  these  steps. 


(e)  Transfer  of  servicing.  (1)  If  the  new 
servicer  changes  either  the  monthly 
payment  amoimt  or  the  accounting 
method  used  by  the  transferor  (old) 
servicer,  then  the  new  servicer  shall 
provide  the  borrower  with  an  initial 
escrow  account  statement  within  60 
days  of  the  date  of  servicing  transfer. 

(1)  Where  a  new  servicer  provides  an 
initial  escrow  account  statement  upon 
the  transfer  of  servicing,  the  new 
servicer  shall  use  the  effective  date  of 
the  transfer  of  servicing  to  establish  the 
new  escrow  account  computation  year. 

(ii)  Where  the  new  servicer  retains  the 
monthly  payments  and  accounting 
method  used  by  the  transferor  servicer, 
then  the  new  servicer  may  continue  to 
use  the  escrow  account  computation 
year  established  by  the  transferor 
servicer  or  may  choose  to  establish  a 
different  computation  year  using  a 
short-year  statement.  At  the  completion 
of  the  escrow  account  computation  year 
or  any  short  year,  the  new  servicer  ^all 
perform  an  escrow  analysis  and  provide 
the  borrower  with  an  annual  escrow 
account  statement. 

(2)  The  new  servicer  shall  treat 
shortages,  surpluses  and  deficiencies  in 
the  transferred  escrow  accoimt 
according  to  the  procedures  set  forth  in 
§  3500.17(f). 

(3)  A  pre-rule  account  remains  a  pre¬ 
rule  account  upon  the  transfer  of 
servicing  to  a  new  servicer  so  long  as 
the  transfer  occurs  before  the  conversion 
date. 

(f)  Shortages,  surpluses,  and 
deficiencies  requirements.  (1)  Escroiv 
account  analysis.  For  each  escrow 
accoimt,  the  servicer  shall  conduct  an 
escrow  account  analysis  to  determine 
whether  a  surplus,  shortage  or 
deficiency  exists. 

(1)  As  noted  in  §§  3500.17(c)(2)  and 

(3),  the  servicer  shall  conduct  an  escrow 
account  analysis  upon  establishing  an 
escrow  account  and  at  completion  of  the 
escrow  account  computation  year. 

(ii)  The  servicer  may  conduct  an 
escrow  accoimt  analysis  at  other  times 
during  the  escrow  computation  year.  If 
a  servicer  advances  funds  in  paying  a 
disbursement,  which  is  not  the  result  of 
a  borrower’s  payment  default  under  the 
underlying  mortgage  document,  then 
the  servicer  shall  conduct  an  escrow 
account  analysis  to  determine  the  extent 
of  the  deficiency  before  seeking 
repayment  of  the  funds  from  the 
borrower  under  this  paragraph  (f). 

(2)  Surpluses,  (i)  If  an  escrow  account 
analysis  discloses  a  surplus,  the  servicer 
shall,  within  30  days  fiom  the  date  of 
the  analysis,  refund  the  surplus  to  the 
borrower  if  the  surplus  is  greater  than  or 
equal  to  50  dollars  ($50).  If  the  surplus 
is  less  than  50  dollars  ($50),  the  servicer 


may  refund  such  amount  to  the 
borrower,  or  credit  such  amount  against 
the  next  year’s  escrow  payments. 

(ii)  These  provisions  regarding 
surpluses  apply  if  the  borrower  is 
current  at  the  time  of  the  escrow 
account  analysis.  A  borrower  is  current 
if  the  servicer  receives  the  borrower’s 
payments  within  30  days  of  the 
payment  due  date.  If  the  servicer  does 
not  receive  the  borrower’s  payment 
within  30  days  of  the  payment  due  date, 
then  the  servicer  may  retain  the  surplus 
in  the  escrow  account  pursuant  to  the 
terms  of  the  mortgage  loan  documents. 

(3)  Shortages,  (i)  If  an  escrow  account 
analysis  discloses  a  shortage  of  less  than 
one  month’s  escrow  account  payment, 
then  the  servicer  has  three  possible 
courses  of  action: 

(A)  The  servicer  may  allow  a  shortage 
to  exist  and  do  nothing  to  change  it; 

(B)  The  servicer  may  allow  the 
borrower  to  pay  the  shortage  amount 
within  30  days;  or 

(C)  The  servicer  may  allow  the 
borrower  to  repay  the  shortage  in  equal 
monthly  payments  over  a  12-month 
period. 

(ii)  If  an  escrow  account  analysis 
discloses  a  shortage  that  is  greater  than 
or  equal  to  one  month’s  escrow  account 
payment,  then  the  servicer  has  two 
possible  courses  of  action: 

(A)  The  servicer  may  allow  a  shortage 
to  exist  and  do  nothing  to  change  it;  oi' 

(B)  The  servicer  shall  allow  the 
borrower  to  repay  the  shortage  in  equal 
monthly  payments  over  a  12-month 
period. 

(4)  Deficiency.  If  the  escrow  account 
analysis  confirms  a  deficiency,  then  the 
servicer  may  require  the  borrower  to  pay 
additional  monthly  deposits  to  the 
account  to  eliminate  the  deficiency. 

(i)  If  the  deficiency  is  less  than  one 
month’s  escrow  account  payment,  then 
the  servicer: 

(A)  May  allow  the  deficiency  to  exist 
and  do  nothing  to  change  it; 

(B)  May  require  the  borrower  to  repay 
the  deficiency  within  30  days;  or 

(C)  May  allow  the  borrower  to  repay 
the  deficiency  in  2  or  more  ecjual 
monthly  payments  over  a  period  of  up 
to  12  months. 

(ii)  If  the  deficiency  is  greater  than  or 
equal  to  1  month’s  escrow  account 
payment,  the  servicer  may  allow  the 
deficiency  to  exist  and  do  nothing  to 
change  it  or  may  allow  the  borrower  to 
repay  the  deficiency  in  2  or  more  equal 
monthly  payments  over  a  period  of  up 
to  12  months.’ 

(iii)  These  provisions  regarding 
deficiencies  apply  if  the  borrower  is 
current  at  the  time  of  the  escrow 
account  analysis.  A  borrower  is  current 
if  the  servicer  receives  the  borrower’s 


53906  Federal  Register  /  Vol.  59,  No.  206  /  Wednesday,  October  26,  1994  /  Rules  and  Regulations 


payments  within  30  days  of  the 
payment  due  date.  If  the  servicer  does 
not  receive  the  borrower’s  payment 
udthin  30  days  of  the  payment  due  date, 
then  the  servicer  may  recover  the 
deficiency  pursuant  to  the  terms  of  the 
mortgage  loan  documents. 

(5)  Notice  of  Shortage  or  Deficiency  in 
Escrow  Account  The  servicer  shall 
notify  the  borrower  at  least  once  dining 
the  escrow  account  computation  year  if 
there  is  a  shortage  or  deficiency  in  the 
escrow  account.  The  notice  may  be  part 
of  the  annual  escrow  account  statement 
or  it  may  be  a  separate  document. 

(g)  Initial  Escrow  Account  Statement. 

(1)  Submission  at  settlement,  or  within 
45  calendar  days  of  settlement.  As 
noted  in  §  3500.17(c)(2),  the  servicer 
shall  conduct  an  escrow  account 
analysis  before  establishing  an  escrow 
account  to  determine  the  amoimt  the 
borrower  shall  deposit  into  the  escrow 
account,  subject  to  the  limitations  of 
§  3500.1 7(c)(l)(i).  After  conducting  the 
escrow  account  analysis  for  each  escrow 
account,  the  servicer  shall  submit  an 
initial  escrow  account  statement  to  the 
borrower  at  settlement  or  within  45 
calendar  days  of  settlement  for  escrow 
accounts  that  are  established  as  a 
condition  of  the  loan. 

(1)  The  initial  escrow  account 
statement  shall  include  the  amount  of 
the  borrower’s  monthly  mortgage 
payment  and  the  portion  of  the  monthly 
payment  going  into  the  escrow  account 
and  shall  itemize  the  estimated  taxes, 
insurance  premiums,  and  other  charges 
that  the  servicer  reasonably  anticipates 
to  be  paid  from  the  escrow  account 
during  the  escrow  account  computation 
year  and  the  anticipated  disbursement 
dates  of  those  charges.  The  initial 
escrow  account  statement  shall  indicate 
the  amount  that  the  servicer  selects  as 

a  cushion.  The  statement  shall  include 
a  trial  running  balance  for  the  account. 

(ii)  Pursuant  to  §  3500.17(h)(2),  the 
servicer  may  incorporate  the  initial 
escrow  account  statement  into  the 
HUD-1  or  HUD-1  A  settlement 
statement.  If  the  servicer  does  not 
incorporate  the  initial  escrow  account 
statement  into  the  HUD-1  or  HUD-1  A 
settlement  statement,  then  the  servicer 
shall  submit  the  initial  escrow  account 
statement  to  the  borrower  as  a  separate 
document. 

(2)  Time  of  submission  of  initial 
escrow  account  statement  for  an  escrow 
account  established  after  settlement.  For 
escrow  accounts  established  after 
settlement  (and  which  are  hot  a 
condition  of  the  loan),  a  servicer  shall 
submit  an  initial  escrow  account 
statement  to  a  borrower  within  45 
calendar  days  of  the  date  of 
establishment  of  the  escrow  account. 


(h)  Format  for  initial  escrow  account 
statement.  (1)  The  format  and  a 
completed  example  for  an  initial  escrow 
accoimt  statement  is  set  out  in 
Appendix  G  of  this  part. 

(2)  Incorporation  of  Initial  Escrow 
Account  Statement  Into  HUD-1  or 
HUD-1  A  Settlement  Statement. 

Pursuant  to  §  3500.9(a)(ll),  a  servicer 
may  add  the  initial  escrow  account 
statement  to  the  HUD-1  or  HUD-lA 
settlement  statement.  The  servicer  may 
include  the  initial  escrow  account 
statement  in  the  basic  text  or  may  attach 
the  initial  escrow  account  statement  as 
an  additional  page  to  the  HUD-1  or 
HUD-IA  settlement  statement. 

(3)  Identification  of  Payees.  The  initial 
escrow  account  statement  need  not 
identify  a  specific  payee  by  name  if  it 
provides  sufficient  information  to 
identify  the  use  of  the  funds.  For 
example,  appropriate  entries  include: 
county  taxes,  hazard  insurance, 
condominium  dues,  etc.  If  a  particular 
payee,  such  as  a  taxing  body,  receives 
more  than  one  payment  during  the 
escrow  account  computation  year,  the 
statement  shall  indicate  each  payment 
and  disbursement  date.  If  there  eue 
several  taxing  authorities  or  insurers, 
the  statement  shall  identify  each  taxing 
body  or  insurer  (e.g.,  “City  Taxes’’, 
“School  Taxes’’,  “Hazard  Insurance”,  or 
“Flood  Insurance,”  etc.). 

(i)  Annual  Escrow  Account 
Statements.  For  each  escrow  account,  a 
servicer  shall  submit  an  annual  escrow 
account  statement  to  the  borrower 
within  30  days  of  the  completion  of  the 
escrow  account  computation  year.  The 
serv'icer  shall  conduct  an  escrow 
account  analysis  before  submitting  an 
annual  escrow  account  statement  to  the 
borrower. 

(1)  Contents  of  Annual  Escrow 
Account  Statement.  The  annual  escrow 
account  statement  shall  provide  an 
account  history,  reflecting  the  activity  in 
the  escrow  account  during  the  escrow 
account  computation  year,  and  a 
projection  of  the  activity  in  the  account 
for  the  next  year.  The  annual  escrow 
account  statement  shall  include,  at  a 
minimum,  the  following: 

(i)  The  amount  of  the  borrower’s 
current  monthly  mortgage  payment  and 
the  portion  of  the  monthly  payment 
going  into  the  escrow  account; 

(ii)  The  amount  of  the  past  year’s 
monthly  mortgage  payment  and  the 
portion  of  the  monthly  payment  that 
went  into  the  escrow  account; 

(iii)  The  total  amount  paid  into  the 
escrow  account  during  the  past 
computation  year; 

(iv)  The  total  amount  paid  out  of  the 
escrow  account  during  the  same  period 


for  taxes,  insurance  premiums,  and 
other  charges; 

(v)  The  balance  in  the  escrow  account 
at  the  end  of  the  period; 

(vi)  An  explanation  of  how  any 
surplus  is  being  handled  by  the  servicer; 

(vii)  An  explanation  of  how  any 
shortage  or  deficiency  is  to  be  paid  by 
the  borrower;  and 

(viii)  If  applicable,  the  reason(s)  why 
the  estimated  low  monthly  balance  was 
not  reached. 

(2)  No  annual  statements  necessary  in 
cases  of  default  or  foreclosure.  This 
paragraph  contains  an  exemption  to  the 
provision  of  §  3500.17(i)(l).  If  at  the 
time  the  servicer  conducts  the  escrow 
account  analysis  the  borrower  is  more 
than  30  days  overdue,  then  the  servicer 
is  exempt  from  the  requirements  of 
submitting  an  annual  escrow  account 
statement  to  the  borrower  under 

§  3500. 17(i).  This  exemption  also 
applies  in  situations  where  the  servicer 
has  brought  an  action  for  foreclosure 
under  the  underlying  mortgage  loan. 

(3)  Delivery  with  other  material.  The 
servicer  may  deliver  the  annual  escrow 
account  statement  to  the  borrower  with 
other  statements  or  materials,  including 
the  Substitute  1098,  which  is  provided 
for  federal  income  tax  purposes. 

(4)  Short  year  statements:  A  servicer 
may  issue  a  short  year  annual  escrow 
account  statement  (“short  year 
statement”)  to  change  one  escrow 
account  computation  year  to  another.  By 
using  a  short  year  statement  a  servicer 
may  adjust  its  production  schedule  or 
alter  the  escrow  account  computation 
year  for  the  escrow  account. 

(i)  Effect  of  short  year  statement.  The 
short  year  statement  shall  end  the 
“escrow  account  computation  year”  for 
the  escrow  account  and  establish  the 
beginning  date  of  the  new  escrow 
account  computation  year.  The  servdeer 
shall  deliver  the  short  year  statement  to 
the  borrower  within  60  days  from  the 
end  of  the  short  year. 

(ii)  Short  year  statement  upon 
servicing  transfer.  Upon  the  transfer  of 
servicing,  the  transferor  (old)  servicer 
shall  submit  a  short  year  statement  to 
the  borrower  within  60  days  of  the 
effective  date  of  transfer. 

(iii)  Short  year  statement  upon  loan 
payoff.  If  a  borrower  pays  off  a  mortgage 
loan  during  the  escrow  account 
computation  year,  the  servicer  shall 
submit  a  shprt  year  statement  to  the 
borrower  within  60  days  after  receiving 
the  pay-off  funds. 

(j)  Formats  for  annual  escrow  account 
statement.  The  formats  and  completed 
examples  for  annual  escrow  account 
statements  using  single-item  analysis 
(pre-rule  accounts)  and  aggregate 
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analysis  are  set  out  in  Appendix  I  of  this 
part. 

(k)  Timely  payments.  (1)  If  the  terms 
of  any  federally  related  mortgage  loan 
require  the  borrower  to  make  pa3nnents 
to  an  escrow  account,  the  servicer  shall 
pay  the  disbursements  in  a  timely 
manner,  that  is,  by  the  disbursement 
date,  so  long  as  the  borrower’s  payment 
is  not  more  than  30  days  overdue.  In 
calculating  the  disbursement  date,  the 
servicer  shall  use  a  date  on  or  before  the 
earlier  of  the  deadline  to  take  advantage 
of  discounts,  if  available,  or  the 
deadline  to  avoid  a  penalty. 

(2)  The  servicer  shall  advance  funds 
to  make  disbursements  in  a  timely 
manner  so  long  as  the  borrower’s 
payment  is  not  more  than  30  days 
overdue.  Upon  advancing  funds  to  pay 
a  disbursement,  the  servicer  may  seek 
repayment  from  the  borrower  for  the 
deficiency  pursuant  to  §  3500.17(f). 

(l)  System  of  recordkeeping.  (1)  Each 
servicer  shall  keep  records,  which  may 
involve  electronic  storage,  microfiche 
storage,  or  any  method  of  computerized 
storage,  so  long  as  the  information  is 
easily  retrievable,  reflecting  the 
servicer’s  handling  of  each  borrower’s 
escrow  account.  Tbe  servicer’s  records 
shall  include,  but  not  be  limited  to,  the 
payment  of  amounts  into  and  from  the 
escrow  account  and  the  submission  of 
initial  and  annual  escrow  account 
statements  to  the  borrower. 

(2)  The  servicer  responsible  for 
servicing  the  borfower’s  escrow  account 
shall  maintain  the  records  for  that 
account  for  a  period  of  at  least  five  years 
after  the  servicer  last  serviced  the 
escrow  account. 

(3)  A  servicer  shall  provide  the 
Secretary  with  information  contained  in 
the  servicer’s  records  for  a  specific 
escrow  account,  or  for  a  number  or  class 
of  escrow  accounts,  within  30  days  of 
the  Secretary’s  written  request  for  the 
information.  The  servicer  shall  convert 
any  information  contained  in  electronic 
storage,  microfiche  or  computerized 
storage  to  paper  copies  for  review  by  the 
Secretary. 

(i)  To  aid  in  investigations,  the 
Secretary  may  also  issue  an 
administrative  subpoena  for  the 
production  of  documents,  and  for  the 
testimony  of  such  witnesses  as  the 
Secretary  deems  advisable. 

(ii)  If  the  subpoenaed  party  refuses  to 
obey  the  Secretary’s  administrative 
subpoena,  the  Secretary  is  authorized  to 
seek  a  court  order  requiring  compliance 
with  the  subpoena  from  any  United 
States  district  court.  Failure  to  obey 
such  an  order  of  the  court  may  be 
punished  as  contempt  of  court. 

(4)  Borrowers  may  seek  information 
contained  in  the  servicer’s  records  by 


complying  with  the  provisions  set  forth 
in  12  U.S.C  2605(e)  and  §  3500.21(f). 

(5)  After  receiving  a  request  (by  letter 
or  subpoena)  from  the  Department  for 
information  relating  to  whether  a 
servicer  submitted  an  escrow  account 
statement  to  the  borrower,  the  servicer 
shall  respond  within  30  days.  If  the 
servicer  is  imable  to  provide  the 
Department  with  such  information,  the 
Secretary  shall  deem  that  lack  of 
information  to  be  evidence  of  the 
servicer’s  failure  to  submit  the  statement 
to  the  borrower. 

(m)  Penalties.  (1)  A  servicer’s  failure 
to  submit  to  a  borrower  an  initial  or 
annual  escrow  account  statement 
meeting  the  requirements  of  this  part 
shall  constitute  a  violation  of  the  RESPA 
and  this  section.  For  each  such 
violation,  the  Secretary  shall  assess  a 
civil  penalty  of  50  dollars  ($50),  except 
that  the  total  of  the  assessed  penalties 
shall  not  exceed  $100,000  for  any  one 
servicer  for  violations  that  occur  during 
any  consecutive  12-month  period. 

(2)  Violations  described  in  paragraph 
(m)(l)  of  this  section  do  not  require  any 
proof  of  intent.  However,  if  a  lender  or 
servicer  is  shown  to  have  intentionally 
disregarded  the  requirements  that  it 
submit  the  escrow  accoimt  statement  to 
the  borrower,  then  the  Secretary  shall 
assess  a  civil  penalty  of  $100  for  each 
violation,  with  no  limit  on  the  total 
amount  of  the  penalty. 

(n)  Civil  penalties  procedures.  The 
following  procedures  shall  apply 
whenever  the  Department  seeks  to 
impose  a  civil  money  penalty  for 
violation  of  section  10(c)  of  ^SPA  (12 
U.S.C.  2609(c)): 

(1)  Purpose  and  scope.  This  paragraph 
explains  the  procedures  by  which  the 
Secretary  may  impose  penalties  under 
12  U.S.C.  2609(d).  These  procedures 
include  administrative  hearings,  judicial 
review,  and  collection  of  pendties.  This 
paragraph  governs  penalties  imposed 
under  12  U.S.C.  2609(d)  and,  when 
noted,  adopts  those  portions  of  24  CFR 
part  30,  subpart  E,  that  apply  to  all  other 
dvil  penalty  proceedings  initiated  by 
the  Secretary. 

(2)  Authority.  The  Secretary  has  the 
authority  to  impose  dvil  penalties 
under  section  10(d)  of  RESPA  (12  U.S.C. 
2609(d)). 

(3)  Notice  of  intent  to  impose  civil 
money  penalties.  Whenever  the 
Secretary  intends  to  impose  a  dvil 
money  penalty  for  violations  of  section 
10(c)  of  RESPA  (12  U.S.C.  2609(c)),  the 
responsible  program  official,  or  his  or 
her  designee,  shall  serve  a  written 
Notice  of  Intent  to  Impose  Civil  Money 
Penalties  (Notice  of  Intent)  upon  any 
servicer  on  which  the  Secretary  intends 
to  impose  the  penalty.  A  copy  of  the 


Notice  of  Intent  must  be  filed  with  the 
Chief  Elocket  Clerk,  Office  of 
Administrative  Law  Judges,  at  the 
address  provided  in  the  Notice  of  Intent. 
The  Notice  of  Intent  will  provide: 

(i)  A  short,  plain  statement  of  the  facts 
upon  which  the  Secretary  has 
determined  that  a  civil  money  penalty 
should  be  imposed,  including  a  brief 
description  of  the  spedfic  violations 
under  12  U.S.C  2609(c)  with  which  the 
servicer  is  charged  and  whether  such 
violations  are  believed  to  be  intentional 
or  imintentional  in  nature,  or  a 
combination  thereof; 

(ii)  The  amoimt  of  the  civil  money 
penalty  that  the  Secretary  intends  to 
impose  and  whether  the  limitations  in 
12  U.S.C.  2609(d)(1),  apply; 

(iii)  The  right  of  the  servicer  to  a 
hearing  on  the  record  to  appeal  the 
Secretary’s  preliminary  determination  to 
impose  a  dvil  penalty; 

(iv)  The  procedures  to  appeal  the 
penalW; 

(v)  Ine  consequences  of  failiure  to 
appeal  the  penalty;  and 

(vi)  The  name,  address,  and  telephone 
number  of  the  representative  of  the  • 
Department,  and  the  address  of  the 
Chief  Docket  Clerk,  Office  of 
Administrative  Law  Judges,  should  the 
servicer  dedde  to  appeal  the  penalty. 

(4)  Appeal  procedures,  (i)  Answer.  To 
appeal  the  imposition  of  a  penalty,  a 
servicer  shall,  within  30  days  after 
receiving  service  of  the  Notice  of  Intent, 
file  a  written  Answer  with  the  Chief 
Docket  Clerk,  Office  of  Administrative 
Law  Judges,  Department  of  Housing  and 
Urban  Development,  at  the  address 
provided  in  the  Notice  of  Intent.  The 
Answer  shall  include  a  statement  that 
the  servicer  admits,  denies,  or  does  not 
have  (and  is  unable  to  obtain)  suffident 
information  to  admit  or  deny  each 
allegation  made  in  the  Notice  of  Intent. 

A  statement  of  lack  of  information  shall 
have  the  effed  of  a  denial.  Any 
allegation  that  is  not  denied  shall  be 
deemed  admitted.  Failure  to  submit  an 
Answer  within  the  required  period  of 
time  Will  result  in  a  decision  by  the 
Administrative  Law  Judge  based  upon 
the  Department’s  submission  of 
evidence  in  the  Notice  of  Intent. 

(ii)  Submission  of  evidence.  A  servicer 
that  receives  the  Notice  of  Intent  has  a 
right  to  present  evidence.  Evidence 
must  be  submitted  within  45  calendar 
days  frnm  the  date  of  service  of  the 
Notice  of  Intent,  or  by  such  other  time 
as  may  be  established  by  the 
Administrative  Law  Judge  (ALJ).  The 
servicer’s  failure  to  submit  evidence 
within  the  required  i>eriod  of  time  will 
result  in  a  decision  %  the 
Administrative  Law  Judge  based  upon 
the  Department’s  submission  of 
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evidence  in  the  Notice  of  Intent.  The 
servicer  may  present  evidence  of  the 
following; 

(A)  The  servicer  did  submit  the 
required  escrow  account  statement(s)  to 
the  borrowerfs);  or 

(B)  Even  if  the  servicer  did  not  submit 
the  required  statement(s).  that  the 
failure  was  not  the  result  of  an 
intentional  disregard  of  the 
requirements  of  the  RESPA  (for 
purposes  of  determining  the  penalty). 

(iii)  Review  of  the  record.  The 
Administrative  Law  Judge  will  review 
the  evidence  submitted  by  the  servicer, 
if  any,  and  that  submitted  by  the 
Department.  The  Administrative  Law 
Judge  shall  make  a  determination  based 
upon  a  review  of  the  written  record, 
except  that  the  Administrative  Law 
Judge  may  order  an  oral  hearing  if  he  or 
she  finds  that  the  determination  turns 
on  the  credibility  or  veracity  of  a 
witness,  or  that  the  matter  cannot  be 
resolved  by  review  of  the  documentary 
evidence.  If  the  Administrative  Law 
Judge  decides  that  an  oral  hearing  is 
appropriate,  then  the  procedural  rules 
set  forth  at  24  CFR  part  30,  subprart  E, 
shall  apply,  to  the  extent  that  they  are 
not  inccmsistent  with  this  section. 

(iv)  Burden  of  Proof.  The  burdra  of 
proof  or  the  bu^en  of  going  forward 
with  the  evidence  shall  be  upon  the 
proponent  of  an  acticm.  The 
Department's  submission  of  evidence 
that  the  servicer's  system  of  records 
lacks  information  that  the  servicer 
submitted  the  escrow  account 
statement(s)  to  the  borrowerfs)  shall 
satisfy  the  Departm«it's  burden.  Up<Mi 
the  DepartmMit's  presentation  of 
evidence  of  this  lack  of  informatimi  in 
the  servicer's  systmn  of  records,  the 
burden  of  proof  shifts  from  the  Secretary 
to  the  servicer  to  provide  evidence  that 
it  submitted  the  statement(s)  to  the 
borrower. 

(v)  Standard  of  Proof.  The  standard  of 
proof  shall  be  the  preponderance  of  the 
evidence. 

(5)  Determination  of  the 
Administrative  Law  fudge. 

(i)  Following  the  hearing  or  the 
review  of  the  written  record,  the 
Administrative  Law  Judge  shall  issue  a 
decision  that  shall  contain  findings  of 
fact,  conclusions  of  law,  and  the  amount 
of  any  penalties  imposed.  The  decision 
shall  include  a  determination  of 
whether  the  servicer  has  failed  to 
submit  any  required  statements  and,  if 
so,  whether  the  servicer's  failure  was 
the  result  of  an  intentional  disregard  for 
the  law's  requirements. 

(ii)  The  Administrative  Law  Judge 
shall  issue  the  decision  to  all  parties 
within  30  dajrs  of  the  submission  of  the 


evidence  or  the  post-hearing  briefs, 
whichever  is  the  last  to  occur. 

(iii)  The  decision  of  the 
Administrative  Law  Judge  shall 
constitute  the  final  decision  of  the 
Department  and  shall  be  final  and 
binding  on  the  parties. 

(6)  Judicial  review,  (i)  A  person 
against  whom  the  De]>artment  has 
imposed  a  civil  money  penalty  under 
this  part  may  obtain  a  review  of  the 
Department's  final  decision  by  filing  a 
written  petition  for  a  review  of  the 
record  with  the  appropriate  United 
States  district  court. 

(ii)  The  petition  must  be  filed  within 
30  days  after  the  decision  is  filed  with 
the  Chief  Docket  Cleric,  Office  of 
Administrative  Law  Judges. 

(7)  Collection  of  penalties,  (i)  If  any 
person  fails  to  comply  with  the 
Department’s  final  decisicm  imposing  a 
civil  money  penalty,  the  Secretary,  if  the 
time  for  judical  review  of  the  decision 
has  expired,  may  request  the  Attorney 
Gener^  to  bring  an  action  in  an 
appropriate  United  States  district  court 
to  obtadn  a  judgment  against  the  perscm 
that  has  foiled  to  comply  with  the 
Department’s  final  decision. 

(ii)  In  any  such  collection  action,  the 
validity  and  appropriateness  of  the 
Department’s  final  decision  imposing 
the  civil  penalty  shall  not  be  subject  to 
review  in  the  district  court. 

(iii)  The  Secretary  may  obtain  such 
other  relief  as  may  be  available, 
including  attorney  fees  and  other 
expenses  in  connection  with  the 
collection  action. 

(iv)  Interest  on  and  other  charges  for 
any  unpaid  penalty  may  be  assessed  in 
accordance  with  31  U.S.Q  3717. 

(8)  Offset.  In  addition  to  any  other 
ri^ts  as  a  creditor,  the  Secretary  may 
seek  to  collect  a  civil  money  penalty 
through  administrative  ofiset. 

(9)  At  any  time  before  the  decision  of 
the  Administrative  Law  Judge,  the 
Secretary  and  the  servicer  may  enter 
into  an  administrative  settlement.  The 
settlement  may  include  provisions  for 
interest,  attorney’s  fees,  and  costs 
related  to  the  proceeding.  Such 
settlement  will  terminate  the 
appearance  before  the  Administrative 
Law  Judge. 

(Approved  by  the  Office  of  Management  and 
Bud^  under  contnri  number  2502-0501) 

9.  Appendix  A  is  amended  by  adding 
two  new  paragraphs  after  the  paragraph 
for  Lines  1000-1008  under  the  heading 
“Line  Item  Instructions’’  and  by  adding 
Appendices  F,  G.  H,  I,  and  J.  to  read  as 
follows: 


Appendix  A  to  Part  3500 — ^Instructions 
for  Completing  HUD-1  and  HUD-1  a 
Settlement  Statements 
***** 

Line  Item  Instructions 

***** 

If  the  settlement  agent  uses  a  cushion 
in  determining  the  initial  entries  for 
lines  1000-1008  of  the  HUD-1  or  HUD- 
lA  settlement  statement,  then  the 
settlement  agent  shall  make  an 
adjustment  to  reflect  the  appropriate 
starting  balance  in  the  escrow  account 
imder  an  aggregate  accounting  method. 
The  cushion  using  the  aggregate 
accounting  is  computed  according  to  the 
steps  set  out  in  §  3500.17(d).  The  j 

adjustment  reflects  the  difference  | 
between  the  amounts  collected  as  a  j 
cushion  on  the  lines  1000-1008  for  ^ 
individual  escrow  items  and  the 
permissible  cushion  under  the  aggregate 
accounting  method.  The  servicer  shall 
enter  the  aggregate  adjustment  amount 
on  the  final  line  of  the  1000  series  of  the 
HUD-1  or  the  HUD-1  A  statement.  The 
amount  will  always  be  5-0-  or  a 
negative  number. 

During  the  phase-in  period,  as  defined 
in  §  3500.17(b),  an  alternative  procedure 
is  available.  If  a  swvicer  has  not  yet 
conducted  the  escrow  account  analysis 
to  determine  the  aggregate  accounting 
starting  balance,  the  settlement  agent 
may  initially  calculate  the  1000  series 
deposits  for  the  HUD-1  and  HUD-lA 
settlement  statement  using  single-item 
analysis  with  a  one-month  cushion 
(unless  the  mortgage  loan  documents 
indicate  a  smaller  amount).  In  the 
escrow  account  analysis  conducted 
within  45  days  of  settlement,  the 
servicer  shall  adjust  the  escrow  account 
to  reflect  the  aggregate  accounting 
balance. 

***** 

Appendix  F  to  Part  3500 — [Added] 
APPENDIX  F— AKlTHMEnC  STEPS 

/.  Example  Illustrating  Aggregate  Analysis: 
ASSUMPTIONS: 

Disbursements: 

S360  for  school  taxes  disbursed  on 
September  20 

$1,200  for  county  property  taxes: 

$500  disbursed  on  July  25 

$700  didnirsed  on  Deramber  10 
Cushion;  One-sixth  of  estimated  annual 
disbursements 
Settlement;  May  15 

First  Payment:  July  1  ) 
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Step  1.— Initial  Trial  Balance 


Aggregate 

-  pmt 

disb 

bal 

Jun  . . 

■9 

0 

0 

Jul . 

500 

-370 

Aug . . 

0 

-240 

Sep . 

360 

-470 

Oct . 

0 

-340 

Nov . 

0 

-210 

Dec . 

^^Bfi!] 

700 

-780 

Jan  . 

0 

-650 

Feb . 

0 

-520 

Mar . 

0 

-390 

Apr . 

0 

-260 

May  . 

130 

0 

-130 

Jun  . 

130 

0 

0 

Step  2.— Adjusted  Trial  Balance 

[Increase  month|y  balances  to  eliminate 
negative  balances] 


Aggregate 

pmt 

disb 

bal 

Jun  . 

0 

0 

780 

Jul . 

130 

500 

410 

Aug . 

130 

0 

540 

Step  2.— Adjusted  Trial  Balance— 
Continued 


[Increase  rrxHithty  balances  to  eliminate 
negative  balances] 


Aggregate 

pmt 

disb 

bal 

Sep . 

130 

360 

310 

Oct . 

130 

0 

440 

Nov . . 

130 

0 

570 

Dec . .V...... 

130 

,  700 

0 

Jan  . 

0 

130 

Feb . 

0 

260 

Mar . 

0 

390 

Apr . 

0 

520 

May  . . 

130 

0 

650 

Jun  . 

130 

0 

780 

Step  3.— Trial  Balance  With 
Cushion 


Aggregate 

pmt 

disb 

bal 

Jun  . 

0 

0 

1040 

Jul . 

130 

500 

670 

Aug . . 

130 

0 

800 

Sep . . 

130 

360 

570 

Step  3.— Trial  Balance  With 
Cushion — Continued 


Aggregate 

bal 

Oct . . . 

130 

0 

700 

Nov . - _ 

130 

0 

830 

Dec . 

130 

700 

260 

Jan  . 

130 

0 

390 

Feb . 

130 

0 

520 

Mar . 

130 

0 

650 

Apr . 

130 

0 

780 

^tey  . 

130 

0 

910 

Jul . 

130 

0 

1040 

II.  Example  Illustrating  Single-Item  Analysis 
(Existing  Accounts) 

ASSUMPTIONS: 

Disbursements: 

$360  for  school  taxes  disbursed  on 
September  20 

$1,200  for  county  proprerty  taxes: 

$500  disbursed  on  July  25 
$700  disbursed  on  December  10 
Cushion:  One-sixth  of  estimated  annual 
disbursements 
Settlement:  May  15 
First  Payment:  July  1 


Step  i:— Initial  Trial  Balance 
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Appendix  G  to  Part  3500 — [Added] 


APPENDIX  G  —  FORMAT 
[Servicer’s  name,  address,  and  toll-free  nuirrber.] 

INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE _  OF 

WHICH _  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  _  WILL  GO  INTO 

YOUR  ESCROW  ACCOUNT. 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month  Payments  to  Payments  from 

Escrow  Account  Escrow  Account 


Description  Escrow  Account 

Balance 


Starting  balance: 


$. 


[A  filled-out  format  follows.) 


(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 


Cushion  selected  by  servicer;  $ 
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APPENDIX  G  —  EXAMPLES 
[Servicer’s  name,  address,  and  toll-free  number.] 

INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $  1.324  OF  WHICH 
$  1.124  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $  200  WILL  GO  INTO  YOUR  ESCROW 

ACCOUNT. 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month 

Payments  to 

Payments  from 

Description 

Escrow  Account 

Escrow  Account 

Escrow  Account 

Balance 

Starting  balance: 

. $1.200 

September 

200 

0 

1,400 

October 

200 

800 

taxes 

800 

November 

200 

600 

insurance 

400 

December 

200 

0 

600 

January 

200 

0 

800 

February 

200 

0 

1,000 

March 

200 

0 

1,200 

April 

200 

0 

1,400 

May 

200 

0 

1,600 

June 

200 

0 

1,800 

July 

200 

1,000 

taxes 

1,000 

August 

200 

0 

1,200 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 


Cushion  selected  by  servicer;  $  400 
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Appendix  H  to  Part  3500 — [Added] 

APPENDIX  H  —  BIWEEKLY  ACCOUNTING 
[Servicer’s  name,  address,  and  toll-free  number.] 

INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 

YOUR  BIWEEKLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $  750  OF  WHICH 

$  630  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $  120  WILL  GO  INTO  YOUR  ESCROW 

ACCOUNT. 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month  Payments  to  Payments  from 

Escrow  Account  Escrow  Account 


Description  Escrow  Account 
Balance 


Starting  balance: ... 

. $1.000 

1 

120 

0 

1,120 

2 

120 

0 

1.240 

3 

120 

520 

taxes 

840 

4 

120 

0 

960 

5 

120 

0 

1,080 

6 

120 

0 

1,200 

7 

120 

0 

1,320 

8 

120 

600 

taxes 

840 

9 

120 

0 

960 

10 

120 

0 

' 

1,080 

11 

120 

0 

1,200 

12 

120 

0 

1,320 

13 

120 

0 

1.440 

14 

120 

0 

1,560 

15 

120 

0 

1,680 

16 

120 

0 

1,800 

17 

120 

0 

1,920 

18 

120 

0 

2,040 

19 

120 

0 

2,160 

20 

120 

1,200 

irtsurance 

1,080 

21 

120 

0 

1,200 

22 

120 

800 

taxes 

520 

23 

120 

0 

640 

24 

120 

0 

760 

25 

120 

0 

880 

26 

120 

0 

1,000 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  Wll  H  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 


Cushion  selected  by  servicer: 
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Appendix  I  to  Part  3500 — {Added] 

APPENDIX  I  —ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT; 

FORMATS  AND  EXAMPLES 

[Account  history  of  pre-rule  accounts  computed  using  single-item  analysis.] 

[Servicer’s  name,  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
ACCOUNT  HISTORY 

THIS  IS  A  STATEMENT  OF  ACTUAL  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM _ 

TO _ .  {COMPARE  IT  TO  THE  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 

—  PROJECTIONS  FOR  COMING  YEAR— WHICH  WAS  SENT  TO  YOU  LAST  YEAR  ON _ 

(ANOTHER  COPY  ENCLOSED).} 

[INSTRUCTIONS  TO  PREPARER:  delete  material  in  brackets  {}  if  initial  escrow  account  disclosure 
statement  or  annual  disclosure  payment  history  was  not  delivered  in  previous  year.  Delete  and If  it 
was  delivered.  This  instruction  paragraph  should  not  be  included  in  the  form.] 

Your  morrthly  mortgage  payment  for  the  past  year  was _ of  which _ was  for  principal 

and  interest  and  _ went  into  your  escrow  account. 


Month  Payments  to  Payments  from  Description  Escrow  Account 

Escrow  Account  Escrow  Account  Balance 

Starling  balance: . $ _ 


[A  filled-out  example  follows.] 

Last  year,  we  anticipated  that  payments  from  your  account  would  be  made  during  this  period  equaling 

$ _ .  Under  Federal  law,  your  low  monthly  balance  should  not  have  exceeded  $ _ . 

Under  your  mortgage  contract,  your  low  monthly  balance  should  not  have  exceeded  $ _ . 

The  reason{s)  that  your  low  ninthly  balance  was  greater  than _ is: 

_ .(a)  the _ bill  was  received  later  than  expected  and  paid  later  than  expected. 

_ _(b)  the _ bill  was  received  on  time  but  paid  later  than  expected. 

Ic)  the  projected  amount  of  your _ bill  was  too  great. 

_ (d)  your  monthly  payment  for  ______  was  larger  than  expected  or  paid  earlier  than  expected. 

_ {e)  a  surplus  from  the  previous  year  had  yet  to  be  eliminated. 

_ ^(f)  other: 
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'  [Servicer's  name,  address,  and  tolMree  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR 


YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE _ OF  WHICH 

____  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND _ WILL  GO  INTO  YOUR  ES¬ 

CROW  ACCOUNT. 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 

Month  Payments  to  Payments  from  Description  Escrow  Account 


Escrow  Account  Escrow  Account  Balance 

Starting  balance; . .  $ _ 


[A  fllled-out  format  follows .] 

Your  currerrt  balance,  from  the  last  month  of  the  account  history.  Is  $ _ .  Your  starting  balance 

according  to  this  analysis  should  be  $ _ . 

[This  means  you  have  a  surplus  of  $ _ .  This  surplus  must  be  returned  to  you  unless  it  is  less  than 

$50,  in  which  case  we  have  the  additional  option  of  keeping  it  and  lowering  your  monthly  payments 
accordingly.  (We  are  sending  you  a  check  for  the  surplus.)  (We  are  keeping  the  surplus  and  lowering 
your  monthly  payments.)] 

[This  means  you  have  a  shortage  of  $ _ .  This  shortage  may  be  collected  from  you  over  a  period 

of  12  months  unless  the  shortage  is  less  than  1  month's  deposit,  in  which  case  we  have  the  additional 
option  of  requesting  payment  within  1  rTX)nth.  (We  have  decided  to  collect  it  over  12  irwnths.)  (We  will 
ask  for  it  to  be  paid  in  1  month.)  (We  have  decided  to  do  nothing.)] 

[This  means  you  have  a  deficiency  of  $ _ .  This  deficiency  rr>ay  be  collected  from  you  over  a 

period  of  2  to  12  months  unless  the  deficiency  is  less  than  1  month's  deposit,  in  which  case  we  have  the 

additional  option  of  requesting  payment  within  1  month.  (We  will  ask  you  to  pay  It  over__; _ 

months.)  (We  have  decided  to  do  nothing.)] 

[INSTRUCTIONS  TO  PREPARER:  The  servicer  is  to  use  the  appropriate  paragraph  above  If  there  Is  a  . 
surplus,  shortage,  or  deficiency.  The  servicer  should  then  print  the  response  selected  from  the  choices 
given.  This  instruction  paragraph  should  not  be  included  In  the  form.] 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 
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pre-rute  accounts  computed  using  single-item  anaivsis.l 

[Servicer's  rtame,  address,  and  ton-free  nuntber.)  ^ 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
ACCOUNT  HISTORY 

THIS  IS  A  STATEMENT  OF  ACTUAL  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM  SEPT.  1993  TO 
AUG.  1994,  COMPARE  IT  TO  THE  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEA/?  —  WHICH  WAS  SENT  TO  YOU  LAST  YEAR  ON  AUGUST  16 
(ANOTHER  COPY  IS  ENCLOSED). 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  PAST  YEAR  WAS  $  1.324  OF  WHICH  $  1,124 
WAS  FOR  PRINCIPAL  AND  INTEREST  AND  S  200  WENT  INTO  YOUR  ESCROW  ACCOUNT. 


Month  Payments  to  Payments  from 

Escrow  Account  Escrow  Account 


Description  Escrow  Account 
Balance 


Starting  balance: .... 

. $1250 

September 

200 

0 

1,550 

October 

200 

680 

taxes 

1,070 

November 

200 

600 

insurance 

670 

December 

200 

0 

870 

January 

200 

0 

1,070 

February 

200 

0 

1,270 

March 

200 

0 

1.470 

April 

200 

0 

1,670 

May 

200 

0 

1,870 

June 

-200 

0 

2,070 

July 

200 

1,000 

taxes 

1,270 

August 

200 

0 

1,470 

Last  year,  we  anticipated  that  payments  from  your  account  would  be  made  ckiring  thte  period  equaling . 
$  2.400  .  Under  Federal  law,  your  low  monthly  balance  should  not  have  exceeded  $  S50 

Under  your  mortgage  contract,  your  low  monthly  balance  should  not  have  exceeded  S  550 

The  reason(s)  that  your  low  monthly  balance  was  greater  than  $  550  is: 

_ {a)  the _ bill  was  received  later  than  expected  and  paid  later  than  expected. 

_ (b)  the _ bill  was  received  on  time  but  paid  later  than  expected. 

XXX  (cl  the  projected  amount  of  your  tax  bill  was  too  great. 

_ (d)  your  monthly  payment  for _ was  larger  than  expected  or  paid  earlier  than 

expected. 

_ ^(e)  a  surplus  from  the  previous  year  had  yet  to  be  eliminated. 

_ {i)  other; 
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fProiections  for  pre-mte  accounts  computed  using  sinale-Hem  anatysis.l 

[Servicer's  natne.  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $  1.314  OF  WHICH 

$  1-124  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $  190  WILL  GO  INTO  YOUR  ES¬ 

CROW  ACCOUNT. 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR  . 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month 

Payments  to 

Payments  from 

Description 

Escrow  Account 

Escrow  Account 

Escrow  Account 

Balance 

Starting  balance: 

. $1.230 

September 

190 

0 

1,420 

October 

190 

680 

taxes 

930 

November 

190 

600 

insurance 

520 

December 

190 

0 

710 

January 

190 

0 

900 

February 

190 

0 

1,090 

March 

190 

0 

1,280 

April 

190 

0 

1,470 

May 

190 

0 

1,660 

June 

190 

0 

1,850 

July  ■ 

190 

1,000 

taxes 

1,040 

August 

190 

0 

1,230 

Your  current  balance,  from  the  last  month  of  the  account  history,  Is  $  l  .470  .  Your  starting  balance 

according  to  this  analysis  should  be  $  1 .230 

This  means  you  have  a  surplus  of  $  240  This  surplus  must  be  returned  to  you  unless  it  is  less  than 

$50.  in  which  case  we  have  the  additional  option  of  keeping  it  and  lowering  your  monthly  payments 
accordingly.  We  are  sending  you  a  check  for  the  surplus. 


(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 
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fAccourrt  history  of  ore-rule  and  twst-rule  accounts  cnmtMrteri  iiainn  Anaty^iig  ] 

[Servicer's  name,  address,  and  toll-free  nun^r.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
ACCOUNT  HISTORY 

THIS  IS  A  STATEMENT  OF  ACTUAL  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM _ 

TO _ .  [COMPARE  IT  TO  THE  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 

—  PROJECTIONS  FOR  COMING  YEAR— WHICH  WAS  SENT  TO  YOU  LAST  YEAR  ON _ 

(ANOTHER  COPY  ENCLOSED).} 

[INSTRUCTIONS  TO  PREPARER:  delete  material  in  brackets  (}  M  initial  escrow  account  disclosure 
statement  or  annual  disclosure  payment  history  was  not  delivered  in  previous  year.  Delete  and if  it 
was  delivered.  This  instmction  paragri^h  should  not  be  included  in  the  form.] 

Your  monthly  mortgage  payment  for  the  past  year  was _ of  which _ was  for  principal 

and  Interest  and _ went  Into  your  escrow  account. 


Month 


Payments  to  Payments  from  Description  Escrow  Account 

Escrow  Account  Escrow  Account  Balance 


Starting  balance: 


$. 


[A  filled-out  example  follows.) 

Last  year,  we  anticipated  that  payments  from  your  account  would  be  made  during  this  period  equaling 

$ _ .  Under  Federal  law,  your  low  rfwnthly  balance  should  not  have  exceeded  $ _ 

or  1/6  of  anticipated  payments.  Under  your  mortgage  corttract,  your  low  monthly  balance  should  rK>t  have 
exceeded  $ _ . 

The  reason(s)  that  your  low  monthly  balance  was  greater  than  .  is: 

_ ^(a)  the _ bill  was  received  later  than  expected  and  paid  later  than  expected.* 

_ (b)  the _ bill  was  received  on  time  but  paid  later  than  expected. 

_ (c)  the  projected  amount  of  your _ bill  was  too  great. 

_ (d)  your  monthly  payment  for _ ;  was  larger  than  expected  or  paid  earlier  than  expected. 

_ {e)  a  surplus  from  the  previous  year  had  yet  to  be  eliminated. 

_ (f)  other: 
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[Projections  for  pre-mte  and  post-rule  accounts  computed  using  aoQreQate  analysis.] 

[Servicer’s  name,  address,  and  toll-free  number.] 

.  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR 


YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE _ OF  WHICH 

_ WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND _ WILL  GO  INTO  YOUR 

ESCROW  ACCOUNT. 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month  Payments  to  Payments  from  Description  Escrow  Account 

Escrow  Account  Escrow  Account  Balance 

Starting  balance: . $ _ 


[A  filled-out  format  follows.] 


Your  current  balance,  from  the  last  month  of  the  account  history,  is  $ _ .  Your  starting  balance 

according  to  this  analysis  should  be  $ _ . 

[This  means  you  have  a  surplus  of  $ _ .  This  surplus  must  be  returned  to  you  ur^ess  it  is  less  than 

$50.  in  which  case  we  have  the  additional  option  of  keeping  it  and  lowering  your  monthly  payments 
accordingly.  (We  are  sending  you  a  check  for  the  surplus.)  (We  are  keeping  the  surplus  and  lowering 
your  monthly  payments.)] 

[This  means  you  have  a  shortage  of  $ _ .  This  shortage  may  be  collected  from  you  over  a  period 

of  12  months  unless  the  shortage  is  less  than  1  month’s  deposit,  in  which  case  we  have  the  additional 
option  of  requesting  payment  within  1  month.  (We  have  decided  to  collect  it  over  12  months.)  (We  will 
ask  for  it  to  be  paid  In  1  month.)  (We  have  decided  to  do  nothing.)] 

[This  means  you  have  a  deficiency  of  $ _ .  This  deficiency  may  be  collected  from  you  over  a 

period  of  2  to  12  months  unless  the  deficiency  is  less  than  1  nnonth’s  deposit,  in  which  case  we  have  the 

additional  option  of  requesting  payment  within  1  month.  (We  will  ask  you  to  pay  It  over- _ 

months.)  (We  have  decided  to  do  nothing.)] 

[INSTRUCTIONS  TO  PREPARER:  The  servicer  Is  to  use  the  appropriate  paragraph  above  if  there  Is  a 
surplus,  shortage,  or  deficiency.  The  servicer  should  then  print  the  response  selected  from  the  choices 
given.  This  instruction  paragraph  should  not  be  included  in  the  form.] 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 
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[Servicer's  name,  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  —  ' 

ACCOUNT  HISTORY 


THIS  IS  A  STATEMENT  OF  ACTUAL  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM  SEPT.  1993  TO 
AUG.  1994.  COMPARE  IT  TO  THE  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR --  WHICH  WAS  SENT  TO  YOU  LAST  YEAR  ON  AUGUST  16 
(ANOTHER  COPY  IS  ENCLOSED). 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  PAST  YEAR  WAS  $  1.324  OF  WHICH 

$  1.124  WAS  FOR  PRINCIPAL  AND  INTEREST  AND  $  200  WENT  INTO  YOUR  ESCROW 

ACCOUNT. 


Month 

Payments  to 
Escrow  Account 

Payments  from 
Escrow  Account 

Description 

Escrow  Account 
Balance 

1 

Starting  balance: . 

. 

. $1.200 

September 

200 

0 

T.400 

CX:tober 

200 

680 

taxes 

920 

November 

200 

600 

insurance 

520 

December 

200 

0 

720 

January 

200 

0 

920 

February 

200 

0 

1,120 

March 

200 

0 

1,320 

April 

200 

0 

1,520 

May 

200 

0 

1,720 

June 

200 

0 

1,920 

July 

200 

1,000 

taxes 

1,120 

August 

200 

0 

1,320 

Last  year,  we  anticipated  that  payments  from  your  account  would  be  made  during  this  period  equaling 
$  2.400  .  Under  Federal  law,  your  low  tDonthly  balance  should  not  have  exceeded  $  400  or  1/6 

of  anticipated  payments.  Under  your  mortgage  contract,  your  low  monthly  balance  should  not  have 
exceeded  $  400  . 

The  reason(s)  that  your  low  monthly  balance  was  greater  than  $  400  is: 

_ (a)  the _ bill  was  received  later  than  expected  and  paid  later  than  expected. 

_ (b)  the _ bill  was  received  on  time  but  paid  later  than  expected. 

'  XXX  (c)  the  projected  amount  of  your  tax  bill  was  too  great. 

_ (d)  your  monthly  payment  for _ was  larger  than  expected  or  paid  earlier  than 

expected. 

_ (e)  a  surplus  from  the  previous  year  had  yet  to  be  eliminatea. 

_ (f)  other: 


Federal  Register  /  Vol.  59,  No.  206  /  Wednesday.  October  2o,  1994  /  Rules  and  Regulations  53921 

^Projections  tor  pre-mle  and  post-rute  accounts  computed  using  aagrecale  analysis.] 

[Servicer's  name,  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $  1.314  OF  WHICH 

$  1  124  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $  190  WILL  GO  INTO  YOUR  ES¬ 

CROW  ACCOUNT. 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month 

Payments  to 
Escrow  Account 

Payments  from 
Escrow  Account 

Description 

Escrow  Account 
Balance 

Starting  balance: . 

. $1.090 

September 

190 

0 

1,280 

October 

190 

680 

taxes 

790 

November 

190 

600 

insurance 

380 

December 

190 

0 

570 

January 

190 

0 

760 

February 

190 

0 

950 

March 

190 

0 

1,140 

April 

190 

0 

1,330 

May 

19C 

0 

‘ 

1,520 

June 

190 

0 

1,710 

July 

190 

1,000 

taxes 

900 

August 

190 

0 

1,090 

Your  current  balance,  from  the  fast  month  of  the  account  history,  is  $  1 .320  .  Your  starting  balance 

according  to  this  analysis  should  be  $  1.090  . 

This  means  you  have  a  surplus  of  $  230  .  This  surplus  must  be  returned  to  you  unless  it  is  less  than 

$50,  in  which  case  we  have  the  additional  option  of  keeping  it  and  lowering  your  monthly  payments 
accordingly.  We  are  sending  you  a  check  for  the  surplus. 


(PLEASE  KEEP, THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 
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Appendix  J  to  Part  3500 — [Added]  y  . 

APPENDIX  J  — ANNUAL  ESCROW  ACCOUNT  STATEMENT;  THREE-YEAR  CYCLE  * 
{Servicer's  name,  address,  and  toH-free  number.] 

INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 


YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $  870-  OF  WHICH 

$  740  WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $  130  WILL  GO  INTO  YOUR  ESCROW 

ACCOUNT. 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  THREE 
YEARS  BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month 

Payments  to 

Payments  from 

Description 

Escrow  Account 

Escrow  Account 

Escrow  Account 

Balance 

Starting  balance: 

. $2Qfl 

January 

130 

0 

1,030 

Febmary 

130 

600 

taxes 

560 

March 

130 

0 

690 

April 

130 

240 

insurance 

560 

May 

130 

0 

710 

June 

130 

0 

840 

July 

130 

0 

970 

Au^st 

130 

600 

taxes 

500 

September 

130 

0 

630 

October 

130 

0 

760 

November 

130 

0 

890 

December 

130 

0 

1,020 

January 

130 

0 

1,150 

February 

130 

600 

taxes 

680 

March 

130 

.  360  - 

flood  insurance 

450 

April 

130 

240 

insurance 

340 

May 

130 

0 

470 

June 

130 

0 

600 

July 

130 

0 

730 

Au^st 

130 

600 

taxes 

260 

September 

130 

0 

390 

October 

130 

0 

520 

November 

130 

0 

650 

December 

130 

0 

780 

January 

130 

0 

910 

February 

130 

600 

taxes 

440 

March 

130 

0 

570 

April 

130 

240 

insurance 

460 

May 

130 

0 

590 

June 

130 

0 

720 

July 

130 

0 

850 

August 

130 

600 

■  taxes 

380 

Se^ember 

130 

0 

510 

October 

130 

0  ■ 

640 

November 

130 

0 

770 

December 

130 

0 

900 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 

J 

Cushion  selected  by  servicer.  S  260 


BILUNQ  COOC  4210-Z7-C 

Dated:  October  7, 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  94-26583  Filed  10-25-94;  8:45  ami 
SILUNO  CODE  4210-27-e 


Wednesday 
October  26,  1994 


Part  VI 

The  President 


Proclamation  6748 — National  Consumer 
Week 


53925 


Federal  Register  Presidential  Documents 

Vol.  59,  No.  206 
Wednesday,  October  26,  1994 


Title  3 —  Proclamation  6748  of  October  24,  1994 

The  President  ^  National  Consumers  Week,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  American  marketplace  is  the  great  engine  of  our  free  enterprise  system. 
Ever-expanding  as  it  evolves  in  response  to  consumer  needs  and  desires, 
it  inspires  technological  innovation  and  the  development  of  new  products 
and  services,  and  it  rewards  efficiency  and  productivity.  The  framers  of 
our  Constitution  sought  to  establish  a  free  market  in  which  competition, 
ingenuity,  and  productivity  would  flourish.  Today,  it  is  more  apparent  than 
ever  that  their  intent  has  been  realized — Americans  can  choose  from  the 
greatest  variety  of  goods  and  services  in  the  history  of  the  world. 

This  extraordinary  economic  machine  works  most  efficiently  when  we  as 
consumers  are  at  the  controls:  when  our  choices  and  decisions,  our  require¬ 
ments  and  collective  will  determine  the  direction  and  the  workings  of  the 
marketplace.  But  individuals  and  the  Nation’s  economy  suffer  when  products 
and  services  are  ineffective,  inferior,  or  unsafe;  w'hen  prices  are  unfair; 
and  when  consumer  needs  for  reliable  information  and  protection  are  unmet. 
If  such  abuses  were  to  become  common,  the  consequent  loss  of  faith  in 
our  free  market  system  would  jeopardize,  our  American  way  of  life. 

On  March  15,  1962,  President  John  F.  Kennedy  acknowledged  the  centrality 
of  consumers  in  our  marketplace  in  his  Special  Message  to  Congress  on 
Protecting  the  Consumer  Interest. 

The  Federal  Government — by  nature  the  highest  spokesman  for  all 
the  people — has  a  special  obligation  to  be  alert  to  the  consumer’s 
needs  and  to  advance  the  consumer’s  interests. 

Since  then,  what  has  come  to  be  called  the  Consumer  Bill  of  Rights  has 
evolved  as  our  marketplace  has  evolved.  At  present,  it  includes: 

(1)  The  Right  to  Safety — the  right  to  expect  that  the  consumer’s  health, 
safety,  and  financial  security  will  be  protected  effectively  in  the  marketplace; 

(2)  The  Right  to  Information — the  right  to  have  full  and  accurate  informa¬ 
tion  upon  which  to  make  free  and  considered  decisions  and  to  be  protected 
against  false  or  misleading  claims; 

(3)  The  Right  to  Choice — the  right  to  make  an  informed  choice  among 
products  and  services  in  a  free  market  at  fair  and  competitive  prices; 

(4)  The  Right  to  Be  Heard — the  right  to  a  full  and  fair  hearing  and  equitable 
resolution  of  consumer  problems;  and, 

(5)  The  Right  to  Consumer  Education,  added  by  President  Gerald  R.  Ford 
in  1975 — the  right  to  continuing  consumer  education  without  which  the 
consumer  cannot  enjoy  the  full  benefit  of  the  other  enumerated  rights. 

In  the  3  decades  since  President  Kennedy’s  message,  our  marketplace  has 
changed.  Innovations  in  such  vital  areas  as  materials  and  electronics,  tele¬ 
communications  technology,  health  care,  food  processing  and  packaging, 
and  financial  services;  the  increasingly  fast-paced  global  economy;  and  the 
urgent  need  to  preserve  our  environment  have  altered  what  we  buy  as 
well  as  how  we  buy.  The  technological  complexity  of  much  of  what  we 
buy  and,  frequently,  the  distance  between  buyer  and  maker  or  seller  have 
expanded  the  importance  of  service.  Americans  understand  that  service 
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means  the  commitment  to  consumers  that  their  experiences  in  the  market¬ 
place  will  meet  all  reasonable  expectations  of  civility,  responsiveness,  con¬ 
venience,  performance,  and  fairness. 

*  I  propose  that  for  National  Consumers  Week,  1994,  we,  as  a  Nation,  declare 
an  additional  consumer  right: 

(6)  The  Right  to  Service — the  right  to  convenience,  courtesy,  and  responsive¬ 
ness  to  consumer  problems  and  needs  and  all  steps  necessary  to  ensure 
that  products  and  services  meet  the  quality  and  performance  levels  claimed 
for  them. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  beginning 
October  23, 1994,  as  "National  Consumers  Week.”  I  urge  all  business  persons, 
educators,  members  of  the  professions,  public  ofticials,  consumer  leaders, 
and  the  media  to  observe  this  week  by  emphasizing  and  promoting  the 
fundamental  importance  of  consumer  rights  in  our  marketplace. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fourth 
day  of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
four,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  nineteenth. 
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